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DESOTO INDEPENDENT SCHOOL DISTRICT 
 

200 E. Belt Line Road 
DeSoto, Texas 75115 

Phone: 972-223-6666 ext. 213 
Facsimile: 972-274-8041 

REQUEST FOR QUALIFICATIONS FOR A COMPREHENSIVE 
ENERGY CONSERVATION SERVICES PROGRAM 

 

Pursuant to Texas Education Code section 44.901, the DeSoto Independent School 
District (DeSoto ISD) is accepting submissions in response to this Request for 
Qualifications (RFQ) for a Comprehensive Energy Conservation Services 
Program.  Submissions must be mailed to DeSoto ISD, 200 W Parkerville Road, 
DeSoto, Texas 75115 to the attention of the Energy Management Coordinator.  
Requested information must be received by Tuesday, September 27, 2016 at 3:00 p.m. 
at which time they will be opened and names of those submitting read.  The opening will 
take place in the office of the Plant Services Training Room at 200 W Parkerville Road, 
DeSoto, TX 75115. 
 
Envelopes must be plainly marked with the RFQ description for the attention of 
the Energy Management Coordinator.  Submitters must provide one original and 
two copies. The Energy Management Coordinator’s Office may open unmarked 
submissions to properly identify them.  Submitters are therefore advised to correctly 
mark their submissions in order to protect the integrity of their information and fully 
avail themselves of the process. 
 
All deviations from these specifications must be clearly stated in the requested 
information.  Any significant limitations of coverage, restrictive conditions, etc., must be 
clearly described. 
 
THESE SPECIFICATIONS ARE NOT INTENDED TO BE RESTRICTIVE WITH 
RESPECT TO ANY INNOVATIVE TECHNIQUES FOR RATING OR FOR PROVIDING 
COVERAGE IF A DISTINCT ADVANTAGE CAN BE DEMONSTRATED.  
REQUESTED INFORMATION FAILING TO MEET ALL SPECIFICATIONS WILL 
NOT NECESSARILY BE REJECTED, BUT ANY DEVIATIONS MUST BE CLEARLY 
NOTED TO BE CONSIDERED. 
 
Submitters accept all responsibility for forwarding the requested information to the 
address above within the specified time.  If the envelope does not reflect a return 
address, it will be opened for the sole purpose of obtaining the return address. 
 
The DeSoto ISD reserves the right to accept or reject any or all requested information in 
the best interest of the district and to waive any formalities or irregularities in the 
process. 
 
Contact:  Terry Sanders, Energy Management Coordinator 
 DeSoto ISD 
 200 W. Parkerville Road 
 DeSoto, Texas 75115 
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The following information must be returned along with any other information that you 
feel would be of benefit for your submission. 
 
 

Request for Qualifications 
 

 
 

QUALIFICATIONS FOR A DISTRICT-WIDE 
ENERGY CONSERVATION SERVICES PROGRAM 

 

 
 
 

Name of Company:  
 

 
 

  Affidavit of Non-Collusion, Non-Conflict of Interest, Anti-Lobbying     
(Page17) please sign and return 

 
  Felony Conviction Notice (Page18) please sign and return 
 

  Proposal Document and Addendum (Page19) please sign and return 
 

  Quotation Forms (Page14) please return 
 

  Statement of Responsibility (Page15) please return 
 

  Project Staffing Plan (Page16) please return 
 
 

No Proposal at this time, please keep my company on your proposal 
list. 
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PURPOSE OF SOLICITATION 
 
 

I. PURPOSE OF SOLICITATION: 
 

Pursuant to Texas Education Code section 44.901, the intent of this Request for 
Qualifications (RFQ) is to solicit requested information from Energy Services 
Companies (ESCOs). For the purpose of this RFQ, “ESCO” refers to any  
company that is qualified to provide a turnkey energy conservation program that 
includes all services listed in this RFQ.  Responses to this RFQ shall describe the 
ESCO’s capability to identify the need for, design, install, maintain, monitor, and  
arrange the financing of a large-scale, comprehensive energy-conservation 
program that includes the services listed herein.  DeSoto ISD, intends to select an 
ESCO and award contract(s) to perform cost- effective energy conservation 
retrofits or reject all proposals. 

 

Please note that responses to this RFQ must be received Tuesday, September 27, 
2016 by 3:00 p.m. at the address below. One original and two (2) copies of the 
response must be sealed and delivered to: 

 
DeSoto ISD 
200 W. Parkerville Road 
DeSoto, Texas 75115 
Attention: Energy Management Coordinator 

 

Re:  Proposal on Qualifications for a Comprehensive Energy Conservation 
Services Program 

 
DeSoto ISD reserves the right to reject any and all responses resulting from this 
RFQ.  Late responses will not be accepted and will be returned to the submitting 
company unopened.  DeSoto ISD is not liable for any cost incurred  by any 
person orfirm responding to this RFQ. 

 
DeSoto ISD reserves the right to reject as non-responsive any response to this 
request for qualifications that does not contain the information requested in 
Section VII and Appendix A of this RFQ.  Additionally, DeSoto ISD reserves the 
right to reject as non-responsive any information that is not organized and 
formatted as described in this RFQ. 

 
By providing a submission, each respondent agrees to waive any claim it has or 
may have against the DeSoto ISD, its trustees, agents and employees, and any 
reference sources, arising out of or in connection with the administration, 
evaluation or recommendation of any response; waiver of any requirements  under 
the proposal documents; acceptance or rejection of any proposal; and award of any 
contract.   The DeSoto ISD shall have no contractual obligation to any respondent, 
nor will any respondent have any property interest or other right in the proposal or 
contract being proposed unless and until the contract is unconditionally executed 
and delivered by all parties,and all conditions to be fulfilled by the respondent 
have been fulfilled by the respondent. 

 
Any and all questions regarding this RFQ and the program it represents must be 
submitted in writing to: 

 
      terry.sanders@desotoisd.org  
 

All questions will be answered and emailed to all interested parties. 
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II. BACKGROUND 
 

DeSoto ISD proposes to address all water, gas and electric utility uses in all of its 
facilities listed below for this conservation program.  Additionally, DeSoto ISD 
intends to upgrade outdated and obsolete building equipment and perform property 
improvements through the program. 

 

The DeSoto ISD buildings to be included in the project follow: 
 
Amber Terrace DDECA  224 Amber Lane  DeSoto 
Cockrell Hill Elementary  425 S. Cockrell Hill  DeSoto 
The Meadows Elementary 1016 The Meadows Pkwy DeSoto 
Frank D. Moates Elementary 1500 Heritage Blvd.  Glenn Heights 
Northside Elementary 525 Ray Street  DeSoto 
Woodridge Elementary  1001 Woodridge  DeSoto 
Ruby Young Elementary 707 Young Blvd.  DeSoto 
DeSoto East Middle School 601 E. Belt Line Road DeSoto 
McCowan Middle School 1500 Majestic Meadows Glenn Heights 
DeSoto West Middle School 800 N. Westmoreland DeSoto 
DeSoto Freshman Campus 620 S. Westmoreland DeSoto 
DeSoto High School 600 Eagle Dr.  DeSoto 
DeSoto AEP 204 E. Belt Line Rd. DeSoto 
Service Center 200 W Parkerville Rd. DeSoto 
New Barn Building 1150 S Hampton Rd. DeSoto 
Instructional Support Center 200 E. Belt Line Rd. DeSoto 
All Athletic Facilities Various   Various 
  
DeSoto ISD anticipates a major reduction in annual utility costs through the 
implementation of this energy conservation program.  The ESCO will provide a 
written guarantee of all utility reduction and provide all financing for the project.  
The contract life of the program is expected not to exceed twenty (20) years. 
DeSoto ISD intends to structure the program's implementation schedule in a 
manner to minimize the program's financed capital needs. In addition, DeSoto ISD 
reserves the right to implement the program over multiple phases if it is deemed in 
the best interest of the district. 

 
Respondents to this Request for Qualifications (RFQ) shall identify their 
experience and qualifications to design, install and manage major Energy Savings 
Performance Contract projects that have involved energy conservation measure 
(ECM) implementation  which address the following building components    and    
applications: lighting, space heating, ventilation, air-conditioning, envelope, heat 
recovery, energy management systems, environmental system controls, motors, 
domestic water heating, fuel switching, air distribution systems, power factor 
correction  and water consumption systems.  DeSoto ISD is also interested in the 
respondents' qualifications and experience related to programs designed to train 
building occupants and maintenance workers in energy conservation awareness. 
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III. SERVICES REQUESTED 
 

Request the identification, engineering, design, installation, training, maintenance 
and financing of approved ECMs for all DeSoto ISD facilities on a performance 
contracting basis. DeSoto ISD has the option to contract all or some of the services 
listed above. 

 
Financing for this project shall be structured so that annual payments never 
exceed annual savings.  Services will be required to provide the financing in such 
a manner as to ensure that all costs are paid for from only the utility savings 
associated with the energy conservation program.  Operational savings will not be  
allowed as part of annual savings. The ESCO must make available a program that 
guarantees the energy savings of the energy conservation services financed.  The 
ESCO’s demonstrated ability to provide this guarantee will be an evaluation 
criterion. 

 
It is expected that at a minimum, the following energy conservation techniques 
will be investigated on an individual basis or in combination with other techniques 
and implemented, if deemed cost effective by DeSoto ISD and the ESCO: 

 

• Energy management control system 
• Large-scale lighting control 
• Individual room lighting control (motion sensors) 
• Optical reflectors for fluorescent light fixtures 
• Fluorescent lamp and ballast replacement 
• Incandescent to florescent lighting conversion 
• Conversion from HID to high-bay fluorescent 
• Motion sensor control 
• Day lighting control 
• Exit sign conversion 
• Other lighting modifications 
• Air conditioning unit replacement 
• Environmental system control replacement 
• Heating, ventilating and air conditioning system modifications 
• Fuel conversion 
• Building envelope improvements 
• Domestic hot and cold water systems 
• Air management systems 
• Power Factor Correction 
• Energy conservation awareness training 
• Water conservation retrofits 

 
Any other ECMs proposed by the ESCO will also be considered. All ECMs 
considered shall be proven, commercially available and result in verifiable energy 
savings. 

 
All equipment provided by the ESCO for this program shall have a history of 
successful operating experience in similar installations and shall be in new and 
unused condition. This equipment shall be state-of-the-art with readily available 
replacement parts.  All equipment used for this program shall be approved by 
DeSoto ISD prior to installation. 
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IV. M/WBE PARTICIPATION - GUIDELINES AND FORMS 
 

It is a continuing goal of the district to involve minority and women-owned 
businesses (M/WBE) in all facets of the district’s contracting and purchasing 
activities.  Information and forms must be filled out and returned with proposal.   

M/WBE Compliance Guidelines and forms in Appendix B. 

V. SELECTION PROCESS 
 

QUALIFICATION EVALUATION 
 

Interested ESCOs responding to this RFQ must provide the information required 
to complete the forms included in Appendix A.  DeSoto ISD will evaluate 
submittals and choose them most highly qualified ESCO. 

 
CONTACTS WITH SCHOOL DISTRICT PERSONNEL 

 
No contacts with other School District employees, officials, or board members are 
to be made by responding ESCOs during the entire selection process without 
express permission from Dr. Gabrielle Lemonier, Associate Superintendent.  Any 
unauthorized contact may result in disqualification of the ESCO. 

 
ENGINEERING PROPOSAL 

 
Upon completion  of the evaluation, DeSoto ISD and the ESCO will design a 
Letter of Agreement which, when approved by DeSoto ISD, will allow the ESCO 
to proceed with the energy analysis, feasibility study, conceptual engineering 
design and permitting plan for a District-Wide Energy Conservation Program. 

 
Upon acceptance of the Letter of Agreement by the Board of Trustees, DeSoto 
ISD and the ESCO will sign the agreement, thereby requiring the ESCO to 
proceed.  If during this phase, it is determined that the program options identified 
by the ESCO do not fall within mutually agreed upon acceptable financing 
requirements and project scope, the Letter of Agreement will be terminated with 
no financial liability to DeSoto ISD. 

 
NEGOTIATING AND SIGNING OF CONTRACT 

 
Upon the determination that the project is feasible and acceptable to DeSoto ISD, 
DeSoto ISD will enter an agreement with the ESCO.  The form of Agreement shall 
be AIA Document A141, as modified by the DeSoto ISD.  A copy of the form of 
agreement is attached as Appendix B.   Respondents may submit proposed 
changes to the  form of Agreement, in writing, with its response, but DeSoto ISD 
reserves the right to reject any changes which materially change the Agreement. 
All engineering, design and permitting costs incurred by the ESCO under the 
Letter of Agreement will be incorporated into the ESA.  Upon acceptance of the 
ESA by the Board of Trustees, the ESA will be signed and the program will 
commence. 
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VI. SCHEDULE OF EVENTS 
 

The following time frame is expected to be followed when evaluating responses 
to this RFQ: 

 

August 29, 2016  Release of RFQ 
September 27, 2016  RFQ received – 3:00p.m. 
October 4, 2016  Vendor selected (tentative) 
October 14, 2016  Letter of Agreement approved by Board of Trustees 

(tentative) 
This is a tentative schedule and dates are subject to change. 

 

VII. SELECTION CRITERIA 
 

Qualifications of all business entities that respond to this solicitation, including 
any subcontractors to be used, will be evaluated using the following selection 
criteria.  (Percentage weighting among categories of selection criteria is noted.) 

 

A.       Business and Financial Qualifications (20% maximum) 
 

1. Business unit dedicated to performance contracting. 
2. Business unit dedicated to ensuring project performance 
3. Years in business 
4. Affiliation with energy and/or business organizations (including ISO 

certification and EPA or DOE affiliations) 
5. Demonstrable ability to bond savings through a third party surety 
6.  Financial viability of entity proposed to provide technical and financial          

guarantees  
7. Financing capability and lines of credit 
8. Product Independence 

 
ESCO will provide financial statements including income statement, 
balance sheets and statements of changes for the most recently completed 
fiscal year. The ESCOs will provide information documenting the   
source(s) of proposed financing. 
 

B.       Personnel Qualifications (15% maximum) 
 

1.   Quality of personnel assigned to this project and degree of pertinent 
experience. 

 

C.       Project Management Plan (15% maximum) 
 

1.   Comprehensiveness & rationale of project management plan, based on: 
• Approach to project management, including staffing and contractor 

- oversight 
• Ability to successfully complete projects on time and to customer 

satisfaction. 
2.   Method employed to establish baseline energy use in individual 

buildings and facility-wide 

3.   Method of measurement and verification used to demonstrate energy 
use reduction and cost savings as guaranteed 
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D.       Prior Project Performance (15% maximum) 
 

1.   Experience with energy conservation projects of a similar type to that 
proposed for DeSoto ISD 

 
2. Experience taking responsibility for the full range of roles 

contemplated for this project (e.g. identification and analysis of 
ECMs, design,  installation, operation, training, financing, savings 
verification, etc.) 

 
3. Performance on prior capital based energy performance 

contracting projects, including data on projecting, achieving, 
documenting, and verifying energy savings in order to ascertain 
accuracy of projections.  Non capital based programs such as 
behavioral and/or operational based programs will not be considered. 

 
4. References from prior and current 

customers 
 

 E. M/WBE Participation Percentage (15% maximum) 
 
  F.  Best Overall Value to the District (20% maximum) 
 

1. Describe how your overall approach will provide the best value for the 
district, including pricing, design, implementation, measurement and 
verification. 

 
VIII. RESPONSE FORMAT AND CONTENTS 
 

The responses to this Request for Qualifications will consist of ten (10) specific 
information subject areas which must be completed and returned in the order 
indicated below with each section divided and tabbed with the appropriate section 
title. Forms for certain of these information areas (as detailed below) are provided 
in Appendix A.  For areas that do not require a form, the ESCO shall provide 
specific information directly addressing the information requested in that section. 
DeSoto ISD may, during the course of the evaluation process, request additional 
information to supplement and/or clarify the information provided by any ESCO. 
Any additional information not specifically requested in this RFQ must be put in a 
separate Appendix at the end of the response.  Additionally, all supplemental 
materials (brochures, product information sheets, etc.) not specifically tailored to 
this response must be placed in theAppendix.  Responses must include a table of 
contents. 

 

COVER LETTER 
 

The ESCO's information will include a cover letter at the beginning.  The 
cover letter shall provide a summary of the information presented in the 
proposal; names and telephone and fax numbers of persons authorized to 
provide any clarification required; and a statement accepting the terms of 
this solicitation or noting specific exceptions taken to any of the terms and 
conditions specified in this document. This cover letter shall also include 
the name of the person(s) authorized to conduct final contract negotiations 
on behalf of the ESCO. 
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A. INTRODUCTION 
 

TABLE OF CONTENTS 
 

The ESCO's information should include a Table of Contents referencing 
each information section of this RFQ. The Table of Contents should be 
further subdivided to describe information included within each section of 
the proposal. 
 
 

EXECUTIVE SUMMARY 
 

The ESCO will provide an Executive Summary highlighting the ESCO's 
unique qualifications and value proposition for this project.  The Executive 
Summary must not exceed two (2) pages in length. 
 

 

STATEMENT OF RESPONSIBILITY 
 

The respondent must be the Prime Contractor. The Prime Contractor 
will be responsible for all work and subcontractors involved in the project. 
The Prime Contractor will submit a list of all participants in the project 
prior to the actual contract negotiations. If some or all of the participants 
are not known at this stage, a selection strategy shall be identified noting 
which participants have not been selected.  A statement of responsibility 
must be provided, using FORM A in the Appendix. 

 
 
 

B. PERSONNEL 
 

Each ESCO will attach a Project Staffing Plan, as shown in FORM B in 
the Appendix.  The proposed plan will include a description of proposed 
staffing showing the project organization, supervisory responsibilities, and 
lines of authority. Identify the corporate affiliation for each staff member 
listed in the Project Staffing Plan.  Attach resumes of all individuals who 
will have a role in the project. 

 
Provide a graphical representation (organizational chart) of the participants 
listed in the ESCO's information and their responsibilities in the program.  
The chart is to be used to show the company and personnel responsible for 
each phase of the project, lines of authority and relationships between 
prime contractor and subcontractors. 

 
 

C. PROJECT MANAGEMENT 
 

Describe respondent's approach to project management, including: 
coordination with subcontractors, division of responsibility among project 
staff, and interaction with DeSoto ISD representatives. Include a sample of 
any contracts and/or agreements between the respondent and 
subcontractor(s) that would be used in this project. 
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D. FINANCIAL GUARANTEES 
 

Explain in detail how you will guarantee the savings associated with this 
project. 

 

Discuss the following areas in detail: 
• Frequency of reconciliation 
• Repayment of missed savings 
• Treatment of “Operational” (non-utility) savings as they pertain to 

the guarantee 
• Any situations that would void the guarantee 
• If measured specific guarantees are or are not used, explain how 

And to what extent 
Include a sample contract for (1) a detailed (investment grade) audit and 
(2) for design and implementation in the Appendix to this response. 
Failure to include a sample contract will be viewed as unresponsive. 

 

E. REFERENCES 
 

Provide information on at least five (5) energy savings performance 
contracts implemented with school districts similar in size and scope to the 
project proposed for DeSoto ISD that the respondent has successfully 
implemented within the last ten years.  References shall include: 
• Customer Name 
• Name and Telephone Number of Contact 
• Brief Description of the Project 
• Specific ECMs installed 
• Project Cost and term in years 
• Guaranteed annual utility savings 
• If applicable, amount of operational & maintenance savings associated 

with each project 
• If applicable, state what percentage was used as an annual escalating 

factor for the savings associated with the project (Energy/Water, 
Operational & Maintenance, etc.) 

 
 

F. EQUIPMENT & TRAINING 
 

The ESCO shall describe any relationships with manufacturers of energy 
equipment, including those manufactured by the respondent or listed 
subcontractors. ESCO’s who are owned by or affiliated with controls or 
HVAC equipment manufacturers will not be considered. 

 
The ESCO shall outline any training proposed as part of the project, 
including the subject, duration, and location of training.  Respondent shall 
also describe the relationship with the organization providing training, if 
not provided by the prime contractor. 

 
Respondent shall describe any customer support programs provided in the 
project.  The ESCO shall detail the availability, duration, and services 
provided through the customer support program, if applicable.  If the 
ESCO proposes a maintenance program, information must be provided 
detailing services provided and terms of contract, if any. The ESCO should 
also provide the justification for any proposed customer support or 
maintenance program. 
 



12 

G. PROJECT NON-PERFORMANCE 
 

Provide a complete list of all performance contracting projects that in the 
last10 years: 

 
 Have canceled or non-appropriated a performance contract with the 

respondent (list reason); or 
 Have past or pending lawsuits or 
litigation regarding a performance contract (list reasons); or 
 Have been reimbursed for non-performance on guaranteed savings 

(Include short fall amount on a yearly basis). 
 

If any of the above do not apply, provide an acknowledgment letter stating 
each that does not apply, signed by an officer of the respondent company 
(Please include title of company officer).  Failure to provide accurate and 
complete information as requested is grounds for disqualification. 

 

H. COMPANY FINANCIAL INFORMATION 
 

The ESCO shall include the company’s annual report, audited financial 
statements, or equivalent showing information for the past complete 
financial year period. If a bound document (such as annual report) is 
included, it must be placed in the response's Appendix section. 

 
ESCOs shall also provide information documenting source(s) and levels of 
financing (e.g. a letter from a financial institution describing a relationship 
with the ESCO and indicating the magnitude of the line of credit; copies of 
limited partnership agreements; a statement of public holdings; etc.).  The 
ESCO shall also describe in detail how they intend to secure the annual 
savings project guarantee. DeSoto ISD may, during the course of the 
evaluation process, request additional financial information to supplement 
and clarify the information provided in this response. 
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QUOTATION FORMS 
 
 

PROPOSALCHECKLIST AND OUTLINE 
 
 
 

Cover Letter 
 

Introduction 
Table of Contents 
Executive Summary 
Statement of Responsibility 

 
 

Project Team 
           Project Staffing Plan 

                Pro Personnel Resumes 
           Project Team Organizational Chart 

 

Project Management Plan 
     _______      Sample Subcontract 
 

Financial Guarantees 
 Sample Contract 

 

References 
 

 Equipment, Training & Support  
Equipment 
Training 
Customer Support 
 

Prior Project Non-Performance  
 
Company Financial Information 
 
Appendix A & Appendix B 
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Statement of Responsibility–Form A 
 
 

Statement of Responsibility 
 
 
 
1. Prime Contractor (ESCO or Contractor); 

Name:    

Address   
 

 
 
 
 
 
 
 
 
 
 

(Please note possession of any license or registration pertinent to this project.) 
 

 
 

Area of Responsibility: (Describe in detail duties and responsibilities applicable to 
this project.) 
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Project Staffing Plan –Form B 
 

RESPONDENT:   
 
 
 
 

AREA OF RESPONSIBILITY NAME AFFILIATION 

 
OVERALL PROJECT MANAGEMENT    

 
BUILDING AUDITING    

 
BASELINE ENERGY USE DEVELOPMENT    

 
ECME VALUATION: 

LIGHTING    

HVAC    

EMS    

OTHER    

 
ECM SAVINGS VERIFICATION    

 
ENERGY USAGE MONITORING    

 
ENERGY EVALUATION    

 
FINANCING    

 
ANNUAL SAVINGS GUARANTEE    

 
FINANCIAL AFFILIATION    

 
SUBCONTRACTORS    
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AFFIDAVIT OF NON-COLLUSION, NON-CONFLICT OF INTEREST, ANTI- 
LOBBYING PROPOSAL 

 

 

By submission of this proposal, the undersigned ertifies that: 
 
1.   Neither the Proposal Submitter’s officers, partner, owners, agents, representatives, 

employees, or parties in interest, has in any way colluded, conspired, or agreed, 
directly or indirectly with any person, form, corporation or other proposal submitter 
or potential proposal submitter any money or other valuable consideration for 
assistance in procuring or attempting to procure a contractor fix the prices in the 
attached proposal or the proposal of any other submitter and further states that no 
such money or other reward will be hereinafter paid. 

 
2. No attempt has been or will be made by this company’s officers, employees, or agents 

to lobby, direct or indirectly, the DESOTO Independent School District Board of 
Trustees between proposal submission date and award by the DESOTO Independent 
School District Board of Trustees. 

 
3.  No officer, or stockholder of  the proposal submitter is a member of  the staff, or 

related to any employee of the DESOTO Independent School District except at noted 
herein below: 

 
 
 
 
 
 

The undersigned certifies that he/she is fully informed regarding the accuracy of the 
statements contained in this certification, and that the penalties herein are applicable to 
the submitter as well as any person signing in his/her behalf. 
 
 
Signature/Title:  
 
THIS PAGEMUST BE SIGNED AND RETURNED WITH YOUR PROPOSAL 
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FELONY CONVICTION NOTICE 

 
State of Texas Legislative Senate Bill No. 1, Section 44.034, Notification of Criminal 
History, Subsection (a), states “a person or business entity that enters into a contract with a 
school district must give advance notice to the district if the person or owner or operator of 
the business entity has been convicted of a felony.  The notice must include a general 
description of the conduct resulting in the conviction of a felony”. 
 
Subsection (b) states “a school district may terminate a contract with a person or business 
entity if the district determines that the person or business entity failed to give notice as 
required by Subsection (a) or misrepresented the conduct resulting in the conviction.  The 
district must compensate the person or business entity for services performed before the 
termination of  the contract.” 
 
THIS NOTICE IS NOT REQUIRED OF A PUBLICLY-HELD CORPORATION. 
 

I, the undersigned agent for the firm named below, certify that the information 
concerning notification of felony convictions has been reviewed by me and the following 
information furnished is true to the best of my knowledge. 
 
COMPANY NAME:  

Print or type 
 

AUTHORIZED COMPANY OFFICIAL’S NAME: 
Print or type 

*****   Sign only A, B, or C ***** 
 

A. My firm is publicly held corporation therefore, this reporting requirement is not 
applicable. 

 
 

Signature of Company Official 
B. My firm is not owned nor operated by anyone who has been convicted of a felony. 

 
 

Signature of Company Official 
 

C. My firm is owned or operated by the following individual (s) who has/have been 
convicted of a felony. 

 
Detail of Conviction: 
 
Signature of Company Official       

 

 
THIS PAGE MUST BE SIGNED AND RETURNED WITH YOUR PROPOSAL 
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PROPOSAL DOCUMENT AND ADDENDUM 
 
Having carefully examined the Proposal Notice, General Terms and Conditions, and 
Specifications, the undersigned Submitter’s Agent hereby proposes and agrees to furnish 
goods/service in strict compliance with the term, conditions, and specifications at the 
prices quoted.  The Submitter affirms that, to the best of his knowledge, the bid has been 
arrived at independently and is submitted without collusion with anyone to obtain 
information or gain any favoritism that would in anyway limit competition or give them 
an unfair advantage over other submitters in the award of this proposal. 
 
It is understood that the owner reserves the right to accept or reject any or all bids and 
alternates, and waive all irregularities.  It is further agreed that this bid shall be completed 
within the timeframe set forth and at no additional cost to the district for unexpected or 
unforeseen circumstances. 
 
If you have received an addendum to this bid, please acknowledge receipt by initialing 
the number of  the addendum below.  Addenda will be posted on the district website, 
www.DeSoto ISD.org.  Failure to acknowledge outstanding addenda is cause for 
disqualification. 
 
Addendum #1.  2.   3.   4.   5.   6.   
 
 
Company Name: 

Please print or type 
 
Name and Title of Person Authorized to sign proposal: 

      Name – please print or type 

 
Authorized Signature:  

 

Date of signature:   
Address: 

  City:      State   ZipCode:   

 

Phone Number:  Fax Number:  
 
 
Email address:                                                                                                                       

 
 
 
THIS PAGE MUST BE SIGNED AND RETURNED WITH YOUR PROPOSAL. 
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INSTRUCTIONS FOR THE DISCLOSURE OF INTERESTED PARTIES 

	

In accordance with Legislative House Bill 1295, the successful Proposer will be required to 
submit electronically a Certificate of Interested Parties form 1295 within 30 days after 
signing any potential contract which is completed as a result of this bid.  This form which 
applies to contracts signed after January 1, 2016 will ensure that all persons satisfying the 
“interested party” definition under the stature and rules promulgated by the Texas Ethics 
Commission (TEC) are disclosed since the form is signed under oath and penalty of perjury. 

 

“Interested Party” is defined as (1) a person who has a controlling interest in a business 
entity with whom a governmental entity or state agency contracts; or (2) a person who 
actively participates in facilitating a contract or negotiating the terms of a contract with a 
governmental entity or state agency, including a broker, intermediary, adviser or attorney 
for the business entity 
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THIS FORM WILL BE COMPLETED ELECTRONICALLY BY THE 
SUCCCCESSFUL PRIME CONTRACTOR AND IS INCLUDED FOR 
INFORMATION PURPOSES ONLY
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REQUEST FOR 
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FOR A 

DISTRICT-WIDE ENERGY 

CONSERVATION 

SERVICES PROGRAM 

 

M/WBE COMPLIANCE 
GUIDELINES AND FORMS 
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M/WBE Compliance Guidelines and Forms 

PLEASE READ BEFORE COMPLETING THE M/WBE COMPLIANCE 
GUIDELINES AND FORMS 

 It is the objective of the district to increase competition and promote the long-term 
competitive capacity of local firms and historically underutilized businesses 
(HUBs) owned or operated by minorities or women by encouraging and providing 
information and access to compete in all facets of the District’s procurement 
opportunities. 

 A HUB shall be defined as a business formed for the purpose of making a profit in 
which at least 51 percent of the business is owned, operated, and controlled by one 
or more of the following: (1) Minority-Owned Business Enterprise, (2) Minority 
Individual, (3) Woman-Owned Business Enterprise, or (4) Small Business 
Enterprise. 

 The District’s expectation is that a minimum of 30 percent of all District work 
advertised for competitive procurement shall be performed by HUBs as prime 
contractors or as subcontractors.  This expectation is applicable to any change 
orders, modifications, and/or revisions to the original award. However, nothing in 
this policy shall operate in violation of law, including the provisions of the revised 
civil statutes of Texas, Texas Education Code Section 44.031, or any other 
provision of state or federal law. 

 A vendor does not have to be certified as a HUB to participate in the District’s 
procurement activities; however, only “certified HUBs may be counted toward 
meeting the District’s HUB goal at the subcontracting level. 

 A bidder/proposer may not apply one of its subsidiary companies or its own 
workforce towards meeting its HUB subcontracting goals. 

 The district shall recognize certifications issued by the North Central Texas 
Regional Certification Agency (NCTRCA), State of Texas HUB, Small Business 
Administration (SBA) 8A or SDB, Dallas/Fort Worth Minority Supplier 
Development Council; Women’s Business Council Southwest, and other 
certifications on an individual basis. 

 All District bidders/proposers must be ready to demonstrate positive and reasonable 
good faith efforts to subcontract with and/or procure supplies/services from HUBs. 

 Respondents who will subcontract portions of the work will be required to submit a 
letter of intent to subcontract (page 37) for each proposed subcontractor prior to an 
agreement being executed by the Board or District, or committing the District to an 
expenditure of funds. 

 The contractor/proposer shall notify the Purchasing Director if the percentage of 
HUB participation declines or falls below the level of participation represented in 
the contract. 

 Contractor must be prepared to submit a Pay Activity Report indicating the 
amounts paid to its subcontractors at any time requested by the District. 

 Contractor agrees to establish a written contract with each subcontractor. 
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Subcontractor/Supplier Utilization - List all subcontractors/suppliers (minority and non-minority) that will 
be utilized in this bid/proposal.  Non-certified firms will not be counted towards the prime’s M/WBE 
subcontracting goals.  Bidders/proposers may not apply one of its subsidiary companies or its own workforce 
towards meeting its M/WBE subcontracting goals.  Use additional sheets if necessary.   

Subcontracto
r  / Supplier 

Contact  
Person 

& 
Phone 
Numbe

r 

Certificatio
n 

Type 

Certificatio
n  # 

Ethnicity
/ 

Gender 

Service/ 
Supplies  
To be 
Provided 

Estimate
d 

Amount 

% of 
Tota

l 
Bid 

        
        
        
        
        
        
     TOTAL

S 
  

 

Good Faith Efforts Documentation – Complete this section if subcontractors/suppliers will be 
utilized if those subcontractors/suppliers are not M/WBE. 

          Yes  No 

1.  Was contact made with M/WBE’s by telephone or written 
correspondence at least one week before the bid was due to determine 
whether any M/WBE’s were interested in subcontracting and/or joint 
ventures? 

  

2.  Were contracts broken down to provide opportunities for 
subcontracting? 

  

3.  Was your company represented at a pre-bid/proposal conference to 
discuss, among other matters, M/WBE participation opportunities and 
obtain a list of certified M/WBE’s? 

  

4.  Was information provided to M/WBE’s concerning bonding, lines of 
credit, technical assistance, insurance, scope of work, plans/specifications, 
etc.? 

  

5.  Were negotiations conducted in good faith with interested M/WBE’s?   
6.  Were subcontracting opportunities advertised in general circulation, 
trade associations, minority/women focused media and/or minority 
chambers of commerce? 

  

7. Were the services utilized of available minority and women, community 
organizations, contractor groups, local, state, and federal business 
assistance offices, and other organizations that provide assistance in the 
identification of M/WBE’s? 

  

** Special Note:  The good faith efforts documentation is subject to an M/WBE audit.  upon 
request, you will be required to provide supporting documentation for the purpose of verifying your 
good faith efforts. 
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Letter of Intent to Perform/Contract as a Subcontractor 

Complete a form for each minority or woman-owned subcontractor, which will be utilized 
in this bid/proposal.  If necessary, make copies to list additional subcontractors/suppliers. 

Pursuant to district policy (CH Local), only “certified” HUBs may be counted towards 
meeting the district’s M/WBE goal at the subcontracting level.  Refer to page 35 bullet 6 
for a listing of DeSoto ISD-recognized certifications. 
 
Bid/Proposal # ______________ Bid/Proposal Title ____________________________ 
 
Name of Offeror / Prime Contractor ____________________________________________ 

 
Address, City, State & Zip    ____________________________________________ 

 
SUBCONTRACTOR INFORMATION: 
 

1. The undersigned has been certified by a DeSoto ISD recognized certification agency 
 
Name of Agency: ____________Certification # ___________ Ethnicity/Gender ___________ 

 
2. The undersigned is prepared to perform the following described work/service and/or 

supply the material listed in connection with the above project 
 
_______________________________________________________________________ 
 
_______________________________________________________________________ 
 

and at the following price $_____________________________ 
 
___________________ By: ____________________________________    
(Name of M/WBE firm)     (Signature of Owner, President or Authorized Agent)     (Date) 

 
___________________      ________________________________________________ 
(Phone)    (Print or Type – Name of Owner, President or AuthorizedAgent) 
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DECLARATION OF PRIME CONTRACTOR: 
 
 

I __________________________HERBY DECLARE AND AFFIRM that I am the  
    (Name of Declarant) 
 
         
   (Title of Declarant) 

 
and a duly authorized representative of _______________________________ 

      (Name of Prime Contractor) 
 

to make this declaration that I have personally reviewed the material and facts set forth in 
this Letter of Intent to Perform/Contract as a Subcontractor.  To the best of my knowledge, 
information and belief, the facts and representations contained in this form are true.  The 
owner, president or authorized agent of the M/WBE firm signed this form and no material 
facts have been omitted. 
 
The prime contractor has designated the following person as their M/WBE Liaison Officer: 
 
________________________________________ ________________________________ 
(Name of M/WBE Liaison Officer)     (Phone) 
 
Caution:  Any false statements or misrepresentations regarding information submitted on 
this form may be a criminal offence in violation of Section 37.10 of the Texas Penal Code. 
 
_________________________________________________________________________ 
(Name of Declarant)      (Phone) 
 
______________________________________  __________________________________ 
(Signature of Declarant)      (Date) 
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DRAFT OF CONTRACT FOLLOWS 
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AlADocumentA14f'-2004 
 

StandardForm ofAgreementBetweenOwnerandDesign-Builder 
 

 
 

AGREEMENT made as of the day of in the year 2016 
(In words, indicate day, month and year.) 

 
BETWEEN the Owner: 
(Name, legal status, address and other information) 

 
DESOTO Independent School District 
200 E. Belt Line Rd.  
DeSoto, Texas 75115 
214-223-6666 
214-274-8041 (fax) 

 
And the Design-Builder: 
(Name, legal status, address and other information) 

 

 
 
 
 
 
 

For the following Project: 
(Name,locationanddetaileddescription) 

 
DESOTO ISD Utility Conservation Services/Energy Savings Performance Contract 

 
 
 

The Owner and Design- Builder agree as follows. 

 
 
ADDITIONSANDDELETIONS: 

Theauthorofthisdocument 

hasaddedinformationneededforits 

completion.Theauthormayalso 

haverevisedthetextoftheoriginal 

AlAstandardform.AnAdditionsand 

DeletionsReportthatnotesadded 

informationaswellas revisionstothe 

standardformtextisavailablefrom 

theauthorandshouldbereviewed. 

Averticallineintheleftmarginofthis 

documentindicateswheretheauthor 

hasaddednecessary information 

andwheretheauthorhasaddedtoor 

deletedfromtheoriginalAlAtext. 
 

Thisdocumenthasimportantlegal 

consequences.Consultationwithan 

attorneyisencouraged withrespect 

toitscompletionormodification. 
 

Consultation withanattorneyisalso 

encouragedwithrespectto 

professionallicensingrequirements 

inthejurisdictionwheretheProjectis 

located. 
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TABLEOFARTICLES 

 
1 THE DESIGN-BUILD DOCUMENTS 

 
2 WORK OF THIS AGREEMENT 

 
3 DATE OF COMMENCEMENT AND SUBSTANTIAL COMPLETION 

 
4 CONTRACT SUM 

 
5 PAYMENTS 

 
6 DISPUTE RESOLUTION 

 
7 MISCELLANEOUS PROVISIONS 

 
8 ENUMERATION OF THE DESIGN-BUILD DOCUMENTS 

TABLEOFEXHIBITS 

A TERMS AND CONDITIONS 
 

B DETERMINATION OF THE COST OF THE WORK 

C INSURANCE AND BONDS 

 
ARTICLE1 THE DESIGN-BUILD DOCUMENTS 
§1.1 The Design-Build Documents form the Design-Build Contract. The Design-Build Documents consist of this 
Agreement between Owner and Design-Builder (hereinafter, the "Agreement") and its attached Schedules A-I; AlA 
Document A-141-2004 Exhibit A, Terms and Conditions and Supplementary Conditions attached hereto as Exhibit A.1; 
Addenda issued prior to execution of the Agreement; and Modifications issued after execution of this Agreement. The 
Design-Build Documents shall not be construed to create a contractual relationship of any kind (1) between the Architect 
and Owner, (2 )between the Owner and a Contractor or Subcontractor, or (3) between any persons or entities other than 
the Owner and Design-Builder, including but not limited to any consultant retained by the Owner to prepare or review the 
Project Criteria. 

 
The Owner's project criteria and Design-Builder's proposals temming from said criteria have heretofore been 
prepared and accepted; however, neither document is a contract document hereunder. 

 
The nine attached schedules referenced above areas follows: 

 
1. Schedule A – Scope of Work 
2. Schedule B – Services Agreement 
3. Schedule C – Performance Guarantee 
4. Schedule D – Performance Tracking 
5. Schedule E- Payment Schedule and Schedule of Values 
6. Schedule F- Project Specific Customer Responsibilities 
7. Schedule G- Prevailing Wage Schedule (See A.3.4.5 of Exhibit A.l.) 
8. Schedule H- Performance and Payment Bond (See A.9.6.7 of Supplementary Terms and Conditions - 

Exhibit A.l.) 
9. Schedule I- Agreed Schedule 

 
 

§1.2 The Design-Build Contract represents the entire and integrated agreement between the parties hereto and 
supersedes prior negotiations, representations or agreements, either written or oral. 
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§1.3 The Design-Build Contract may be amended or modified only by a Modification. A Modification is (1) a written 
amendment to the Design-Build Contract signed by both parties, (2) a Change Order, (3) a Construction Change Directive 
or (4) awritten order for a minor change in the Work issued by the Owner. 

 
ARTICLE2 THE WORK OF THE DESIGN-BUILD CONTRACT 
§2.1 The Design-Builder shall fully execute the Work described in the Design-Build Documents, except to the extent 
specifically indicated in the Design-Build Documents to be the responsibility of others. 

 
ARTICLE3 DATEOFCOMMENCEMENTAND SUBSTANTIAL COMPLETION 
§3.1 Thedateofcommencementof theWorkshallbethedateofthisAgreementunlessadifferentdateisstated 
beloworprovisionismadeforthedatetobefixedina noticeissuedbytheOwner. 
(Insertthedateof commencementifitdiffersfromthedateofthisAgreementor,ifapplicable,statethatthedatewill 
befixedinanoticetoproceed) 

 
 
 

If,priortothecommencementofWork,theOwnerrequirestimetofilemortgages,documentsrelatedtomechanic's 
liensandothersecurityinterests,theOwner'stimerequirementshallbeasfollows: 
(InsertOwner'stimerequirements.) 

 
 
 

§3.2TheContractTimeshallbemeasuredfromthedateofcommencement,subjecttoadjustmentsofthisContract 
TimeasprovidedintheDesign-BuildDocuments. 
(Insertprovisions,ifany,forliquidateddamagesrelatingtofailuretocompleteontimeorforbonuspaymentsfor 
earlycompletionoftheWork.) 

 
 
 

§3.3TheDesign-BuildershallachieveSubstantialCompletionof theWorknotlaterthan180daysfromthedateof 
commencement, orasfollows: 
(Insertnumberofcalendardays.Alternatively,acalendardatemaybeusedwhencoordinatedwiththedateof 
commencement.UnlessstatedelsewhereintheDesign-BuildDocuments,insertanyrequirementsforearlier 
SubstantialCompletionofcertainportionsoftheWork.) 

 
 
 

PortionofWork SubstantialCompletion Date 
 
 

§3.4Design-Buildershallsubstantiallycompletetheentirescopeof workshownonScheduleAwithin180days 
followingthedateofcommencement. FailuretosubstantiallycompletetheWorkwithinthattimeframe,asthatdate 
maybeextendedasprovidedforherein,shallresultintheliquidateddamagessetforthinA.8.3.4ofthe 
SupplementaryTermsandConditions.TheOwnershallhavetherighttowithholdfundsforlatecompletionas 
specifiedinA.9.5.1oftheExhibitA,TermsandConditions. 

 
Anythingtothecontrarynotwithstanding,theapprovedschedulefortheWorkisattachedasSchedule"I". 

 
ARTICLE4 CONTRACTSUM 
§4.1TheOwnershallpaytheDesign-BuildertheContractSumincurrentfundsfortheDesign-Builder's 
performanceoftheDesign-BuildContract.TheContractSumshallbeoneofthefollowing: 
(Checktheappropriatebox.) 

 
[X] StipulatedSuminaccordancewithSection4.2below; 

 
[ ] CostoftheWorkPlusDesign-Builder'sFeeinaccordancewithSection4.3below; 
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[   ] CostoftheWorkPlusDesign-Builder'sFeewithaGuaranteedMaximumPriceinaccordancewith 

Section4.4below. 
 

(Basedontheselectionabove,completeeitherSection4.2,4.3or4.4below.) 
 

§4.2STIPULATED SUM 
§4.2.1TheStipulatedSumshallbe   ($  ),subjecttoadditionsanddeductionsasprovidedintheDesign-Build 
Documents. PaymentsaretobemadeonpercentagecompletionbasisasperScheduleE. ScheduleofValuesmaybe 
adjustedduringconstructionaslongasguaranteedmaximumpriceisnotexceeded. 

 
§4.2.2TheStipulatedSumisbaseduponthefollowingalternates,ifany, whicharedescribedin theDesign-Build 
DocumentsandareherebyacceptedbytheOwner: 

 
 
 

§4.2.3 
(Paragraphsdeleted) 
§4.2.4 
(Paragraphsdeleted) 
(Tabledeleted) 
§4.2.5 

 
§4.3 

 
(Paragraphsdeleted) 
§4.4 

 
(Paragraphsdeleted) 
§4.4.3 

 
 

 
(Paragraphsdeleted) 
(Tabledeleted) 
(Paragraphsdeleted) 
(Tabledeleted) 
(Paragraphsdeleted) 
§4.5CHANGESINTHEWORK 
§4.5.1AdjustmentsoftheContractSumonaccountofchangesintheWorkmaybedeterminedbyanyofthemethods 
listedinArticleA.7ofExhibitA,TermsandConditions;however,anythingtothecontrarynotwithstanding,overhead 
andmarkupshallbeequitablyadjustedasagreedtobytheOwnerandDesign-BuilderonaChangeOrderbasis. 

 
§4.5.2 

 
ARTICLE5 PAYMENTS 
§5.1PROGRESSPAYMENTS 
§5.1.1BaseduponApplicationsforPaymentsubmittedtotheOwnerbytheDesign-Builder,theOwnershallmake 
progresspaymentson accountoftheContractSumtotheDesign-Builderasprovidedbelowandelsewhereinthe 
Design-BuildDocuments. 

 
§5.1.2TheperiodcoveredbyeachApplicationforPaymentshallbeonecalendarmonthendingonthelastdayofthe 
month,orasfollows: 
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§5.1.3ProvidedthatanApplicationforPaymentisreceivednotlaterthanthelastdayofamonth,theOwnershall 
makepaymenttotheDesign-Buildernotlaterthanthe20th dayofthenextmonth.Withinseven(7)daysfollowingthe 
receiptofDesign-Builder'sApplicationforPayment,awrittenacknowledgementoftheApplicationforPaymentshall 
befurnishedasprovidedinA.9.4.1oftheExhibitA,TermsandConditions. 

 
§5.1.4 

 
§5.1.5 

 
§5.1.6IntakingactionontheDesign-Builder'sApplicationsforPayment,theOwnershallbeentitledtorelyonthe 
accuracyandcompletenessoftheinformationfurnishedbytheDesign-Builderandshall notbedeemedtohavemade 
adetailedexamination,auditorarithmeticverificationofthedocumentationsubmittedinaccordancewithSections 
5.1.4or5.1.5,orothersupportingdata;tohavemadeexhaustiveorcontinuouson-siteinspections;ortohavemade 
examinationstoascertainhoworforwhatpurposestheDesign-Builderhasusedamountspreviouslypaidonaccount 
oftheAgreement.Suchexaminations,auditsandverifications,ifrequiredbytheOwner,willbeperformedbythe Owner’s 
accountantsactinginthesoleinterestoftheOwner. 

 
§5.1.7ExceptwiththeOwner’s priorapproval,theDesign-Buildershallnotmakeadvancepaymentstosuppliersfor 
materialsorequipmentwhichhavenotbeendeliveredandstoredatthesite. 

 
§5.2PROGRESSPAYMENTS-STIPULATED SUM 
§5.2.1ApplicationsforPaymentwheretheContractSum isbaseduponaStipulatedSumshallindicatethepercentage 
ofcompletionof eachportionof theWorkasoftheendoftheperiodcoveredbytheApplicationforPayment. 

 
§5.2.2SubjecttootherprovisionsoftheDesign-BuildDocuments,theamountofeachprogresspaymentshallbe 
computedasfollows: 

.1  TakethatportionoftheContractSumproperlyallocabletocompletedWorkasdeterminedby 
multiplyingthepercentagecompletionofeachportionoftheWorkbytheshareoftheContractSum 
allocatedtothatportionoftheWorkinthescheduleofvalues,lessretainageoffivepercent(5.0%)on 
theWork,otherthanservicesprovidedbydesignprofessionalsandotherconsultantsretaineddirectly 
bytheDesign-Builder.PendingfinaldeterminationofcosttotheOwnerofChangesintheWork, 
amountsnotindisputeshallbe includedasprovidedinSectionA.7.3.8ofExhibitA,Termsand Conditions; 

.2 AddthatportionoftheContractSumproperlyallocabletomaterialsandequipmentdeliveredand 
suitablystoredatthesiteforsubsequentincorporationinthecompletedconstruction(or,ifapprovedin 
advancebytheOwner,suitablystoredoffthesiteatalocationagreeduponinwriting),lessretainageof 
fivepercent(5.0%); 

.3 SubtracttheaggregateofpreviouspaymentsmadebytheOwner;and 

.4  Subtractamounts,ifany,forwhichtheOwnerhaswithheldpaymentfromornullifiedanApplication 
forPaymentasprovidedinSectionA.9.5ofExhibitA,TermsandConditions. 

 
§5.2.3TheprogresspaymentamountdeterminedinaccordancewithSection5.2.2shallbefurthermodifiedunderthe 
followingcircumstances: 

.1 add,uponSubstantialCompletionoftheWork,asumsufficienttoincreasethetotalpaymentsto ninety-
fivepercent(95%)oftheContractSum,lesssuchamountsastheOwnershalldeterminefor 
incompleteWork,retainageapplicabletosuchworkandunsettledclaims;and 
(SectionA.9.8.6ofExhibitA,TermsandConditionsrequiresreleaseofapplicableretainageupon 
SubstantialCompletionofWorkwithconsentofsurety,ifany.) 

.2 add,iffinalcompletionoftheWorkisthereaftermateriallydelayedthroughnofaultofthe 
Design-Builder,anyadditionalamountspayableinaccordancewithSectionA.9.10.3ofExhibitA, 
TermsandConditions. 

 
§5.2.4Reductionorlimitationofretainage,ifany,underSection5.2.2shallbeasfollows: 
(Ifitisintended,priortoSubstantialCompletionof theentireWork,toreduceorlimittheretainageresulting/romthe 
percentagesinsertedinSections5.2.2.1and5.2.2.2above,andthisisnotexplainedelsewhereintheDesign-Build 
Documents,inserthereprovisionsforsuchreductionor limitation.) 
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(Paragraphsdeleted) 
§5.3 

 
§5.4 

 
(Paragraphsdeleted) 
§5.5 FINALPAYMENT 
§5.5.1Finalpayment,constitutingtheentireunpaidbalanceoftheContractSum,shallbemadebytheOwnertothe 
Design-Buildernolaterthan30daysaftertheDesign-BuilderhasfullyperformedtheDesign-BuildContract, 
includingtherequirementsinSectionA.9.10ofExhibitA,TermsandConditions,exceptfortheDesign-Builder's 
responsibilitytocorrectnon-conformingWorkdiscoveredafterfinalpaymentortosatisfyotherrequirements,ifany, 
whichextendbeyondfinalpayment. 

 
ARTICLE6 DISPUTERESOLUTION 
§6.1 
(Paragraphsdeleted) 

 
§6.2IfthepartiesdonotresolvetheirdisputethroughmediationpursuanttoSectionA.4.3ofExhibitA,Termsand 
Conditions,themethodofbindingdisputeresolutionshallbethefollowing: 
(Ifthepartiesdonotselectamethodofbindingdisputeresolution,thenthemethodofbindingdisputeresolutionshall 
bebylitigationinacourtofcompetentjurisdiction.) 
(Checkone.) 

 
[   ] ArbitrationpursuanttoSectionA.4.4ofExhibitA,TermsandConditions 

 
[X] Litigationinacourtofcompetentjurisdiction 

 
[ ] Other(Specify) 

 
 
 

§6.3 
 

(Paragraphdeleted) 
ARTICLE7 MISCELLANEOUSPROVISIONS 
§7.1TheArchitect,otherdesignprofessionalsandconsultantsengagedbytheDesign-Buildershallbepersonsor 
entitiesdulylicensedtopracticetheirprofessionsinthejurisdictionwheretheProjectislocatedandarelistedas 
follows: 
(Insertname,address,licensenumber,relationshiptoDesign-Builderandotherinformation.) 

 

NameandAddress LicenseNumber Relationshipto 
Design-Builder 

OtherInformation 

 
 

§7.2Consultants,ifany,engageddirectlybytheOwner,theirprofessionsandresponsibilitiesarelistedbelow: 
(Insertname,address,licensenumber,ifapplicable,andresponsibilities toOwnerandotherinformation.) 

 

NameandAddress LicenseNumber Responsibilities 
toOwner 

OtherInformation 

 
 

§7.3Separatecontractors,ifany,engageddirectlybytheOwner,theirtradesandresponsibilitiesarelistedbelow: 
(Insertname,address,licensenumber,ifapplicable,responsibilitiestoOwnerandotherinformation.) 
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NameandAddress LicenseNumber  Responsibilities 
toOwner 

OtherInformation 

 
 

§7.4TheOwner'sDesignatedRepresentativeis: 
(Insertname,addressandotherinformation.) 

 

 
 
 
 
 
 
 
 

§7.4.1TheOwner'sDesignatedRepresentativeidentifiedaboveshallbeauthorizedtoactontheOwner'sbehalfwith 
respecttotheProject. 

 
§7.5TheDesign-Builder'sDesignatedRepresentativeis: 
(Insertname,addressandotherinformation.) 

 

 
 
 
 
 
 
 
 

§7.5.1TheDesign-Builder'sDesignatedRepresentativeidentifiedaboveshallbeauthorizedtoactonthe 
Design-Builder'sbehalfwithrespecttotheProject. 

 
§7.6NeithertheOwner'snortheDesign-Builder'sDesignatedRepresentativeshallbechangedwithoutten(10)days 
writtennoticetotheotherparty. 

 
§7.7Otherprovisions: 

 
 
 

§7.7.1WherereferenceismadeinthisAgreementtoaprovisionofanotherDesign-BuildDocument,thereference 
referstothatprovisionasamendedorsupplementedbyotherprovisionsoftheDesign-BuildDocuments. 

 
Design-BuilderandOwnerhaveheretoforeagreeduponpreliminarydesigndocumentsasa resultoftheenergyaudit 
process.Anythingtothecontrarynotwithstanding,theconstructiondocumentsrequiredhereinshallconsistofthe 
detailedenergyaudit,adetailedscopeofworkbybuilding,outlinespecificationsorotherdocumentssufficientto 
establishthecharacteroftheentireprojectincludingthematerialsandotherelementsoftheprojectasmaybe 
appropriate.Inordertomaintainprojectschedule,Design-Buildermaycommenceconstructionuponcertainelements 
oftheWork(withthepriorwrittenapprovaloftheOwnerwhichsaidapprovalshallnotunreasonablybewithheld) 
priortoapprovaloffinalconstructiondocuments.Anythingtothecontrarynotwithstanding,Design-Buildershallnot 
berequiredtosubmitsubmittalsforapprovalfollowingapprovaloftheconstructiondocuments. 

 
§7.7.2PaymentsdueandunpaidundertheDesign-BuildContractshallbearinterestfromthedatepaymentisdueat 
theratestatedbelow,orintheabsencethereof,atthelegalrateprevailingfromtimetotimeattheplacewherethe 
Projectislocated.InterestshallaccruepursuanttotheTexasPromptPaymentAct,TexasGovernmentCode. 
(Insertrateofinterestagreedupon,ifany.) 

 
percent(   %) 
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(UsurylawsandrequirementsundertheFederalTruthinLendingAct,similarstateandlocalconsumercreditlmvsandotherregula
tionsattheOwner'sandDesign-Builder'sprincipalplacesofbusiness,thelocationoftheProject 
andelsewheremayaffectthevalidityofthisprovision.Legaladviceshouldbeobtainedwithrespecttodeletionsor 
modifications,andalsoregardingrequirementssuchaswrittendisclosuresorwaivers.) 

 
ARTICLE 8  ENUMERATIONOFTHE DESIGN-BUILD DOCUMENTS 
§8.1TheDesign-BuildDocuments,exceptforModificationsissuedafterexecutionofthisAgreementare 
enumeratedasfollows: 

 
1.  AlADocumentAl41-2004-StandardFormofAgreementBetweenOwnerandDesign-Builder; 
2.   AlADocumentAl41-2004ExhibitA-TermsandConditions; 
3.   ExhibitA.l-SupplementaryTermsandConditionstoAlADocumentA141-2004ExhibitA;and 
4.   SchedulesA-IlistedinSection1.1hereof 

 
§8.1.1 

 
§8.1.2 
(Paragraphsdeleted) 
(Tabledeleted) 
§8.1.3 
(Paragraphsdeleted) 
(Tabledeleted) 
§8.1.4 
(Paragraphsdeleted) 

 
§8.1.5 
(Paragraphsdeleted) 

 
§8.1.6 
(Paragraphsdeleted) 
(Tabledeleted) 
§8.1.7 
(Paragraphsdeleted) 

 
§8.1.8 

 
§8.1.9 
(Paragraphsdeleted) 

 
§8.1.10 
(Paragraphsdeleted) 



gU.S.CopyrightLawandInternationalTreaties.UnauthorizedreproductionordistributionofthisAlA"'Document,oranyportionofit,mayresultin 
severecivilandcriminalpenalties,andwillbeprosecutedtothemaximum  extentpossibleunderthelaw.ThisdocumentwasproducedbyAlA softwareat 
11:40:16on12/09/2011underOrderNo.1991149099_1whichexpireson02/09/2012,andisnotfor resale. 
UserNotes: (1381331567)

 

ThisAgreemententeredintoasofthedayandyearfirstwrittenaboveandisexecutedinatleastthree(3)original 
copies,ofwhichoneistobedeliveredtotheDesign-BuilderandonetotheOwner. 

 
 

WrittenContractApprovedbyBoardof 
TrusteesDuringMeetingasperSection 
44.901(b)oftheTexasEducationCodeon the
 dayof _, 

 

 
DESOTOINDEPENDENTSCHOOLDISTRICT 

 

 

OWNER(Signature) DESIGN-BUILDER(Signature) 

(Printednameandtitle) (Printednameandtitle) 
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AlADocumentA14f. -2004ExhibitA 
 

TermsandConditions 
 

 
for thefollowingPROJECT: 
(Nameandlocationoraddress) 

 
DESOTO ISD Utility Conservation Services/Energy Savings Performance Contract ADDITIONS AND DELETIONS: 

The author of this document has 
Added information needed for its 

completion. The author may also 

have revised the text of the original 

AlA standard form. Any Additions and 
THEOWNER: 
(Name,legalstatusandaddress) 

 
DESOTO Independent School District 

 200 E. Belt Line Rd 
 DESOTO,Texas75115 
 214-223-6666 
 214-274-8041 

 
 

THEDESIGN-BUILDER: 
(Name,legalstatusandaddress) 

Deletions Report that notes added 

information as well as revisions to the 

standard form text is available from 

the author and should be reviewed.  A 

vertical line in the left margin of this 

document indicates where the author 

has added necessary information 

And where the author has added to or 
deleted rom the original AlA text. 
 

This document has important legal 

consequences.  Consultation with an 

attorney is encouraged with respect 

to its completion or modification. 
 

Consultation with an attorney is also 

encouraged with respect to 
professional licensing requirements 

In the jurisdiction where the Project is 
located. 
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TABLE OFARTICLES 

 
A.1 GENERALPROVISIONS 

A.2 OWNER 

A.3 DESIGN-BUILDER 
 

A.4 DISPUTERESOLUTION 

A.5 AWARDOFCONTRACTS 

A.6 CONSTRUCTIONBYOWNERORBYSEPARATECONTRACTORS 
 

A.7 CHANGESINTHEWORK 

A.S TIME 

A.9 PAYMENTSANDCOMPLETION 
 

A.10 PROTECTIONOF PERSONSANDPROPERTY 

A.11 INSURANCEANDBONDS 

A.12 UNCOVERINGANDCORRECTIONOFWORK 

A.13 MISCELLANEOUSPROVISIONS 

A.14 TERMINATIONORSUSPENSIONOFTHEDESIGN-BUILDCONTRACT 
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ARTICLEA.1 GENERALPROVISIONS 
§A.1.1BASICDEFINITIONS 
§A.1.1.1THEDESIGN-BUILDDOCUMENTS 
TheDesign-BuildDocumentsareidentifiedinSection1.1oftheAgreement. 

 
§A.1.1.2PROJECTCRITERIA 
TheProjectCriteriaareidentifiedinSection8.1.3oftheAgreementandmaydescribethecharacter,scope, relationships, 
forms,sizeandappearanceoftheProject,materialsandsystemsand,ingeneral,theirqualitylevels, 
performancestandards,requirementsorcriteria,andmajorequipmentlayouts. 

 
§A.1.1.3ARCHITECT 
TheArchitectisthepersonlawfullylicensedtopracticearchitectureoranentitylawfullypracticing architecture identified 
assuchintheAgreement andhavingadirectcontractwiththeDesign-Builder toperformdesignservices 
foralloraportionoftheWork,andisreferredtothroughouttheDesign-BuildDocuments asifsingularinnumber. 
Theterm"Architect"meanstheArchitectortheArchitect'sauthorizedrepresentative. 

 
§A.1.1.4CONTRACTOR 
AContractorisapersonorentity,otherthantheArchitect,thathasadirectcontractwiththeDesign-Builder to performalloraportionof 
theconstructionrequiredinconnection withtheWork.Theterm"Contractor"isreferredto throughouttheDesign-
BuildDocumentsasifsingularinnumber andmeansaContractor oranauthorized 
representativeoftheContractor.Theterm"Contractor"doesnotincludeaseparatecontractor,asdefinedinSection A.6.1.2, 
orsubcontractorsofaseparatecontractor. 

 
§A.1.1.5SUBCONTRACTOR 
ASubcontractorisapersonorentitywhohasadirectcontractwithaContractortoperformaportionofthe 
constructionrequiredinconnection withtheWorkatthesite.Theterm"Subcontractor"isreferredtothroughoutthe Design-
BuildDocumentsasifsingularinnumberandmeansaSubcontractororanauthorizedrepresentativeofthe Subcontractor. 

 
§A.1.1.6THEWORK 
Theterm"Work"meansthedesign,construction andservicesrequired bytheDesign-BuildDocuments, whether completed  
orpartiallycompleted,andincludesallotherlabor,materials,equipmentandservicesprovidedortobe provided bytheDesign-
BuildertofulfilltheDesign-Builder'sobligations. TheWorkmayconstitutethewholeora partoftheProject. 

 
§A.1.1.7THEPROJECT 
TheProjectisthetotaldesignandconstructionofwhichtheWorkperformedundertheDesign-BuildDocumentsmay 
bethewholeorapart,andwhichmayincludedesignandconstructionbytheOwnerorbyseparatecontractors. 

 
§A.1.1.8NEUTRAL 
TheNeutralistheindividual appointedbythepartiestodecideClaimsanddisputespursuanttoSectionA.4.2.1. 

 
§A.1.2 COMPLIANCEWITHAPPLICABLELAWS 
§A.1.2.1IftheDesign-BuilderbelievesthatimplementationofanyinstructionreceivedfromtheOwnerwouldcause 
aviolationofanyapplicablelaw,statute,ordinance,buildingcode,ruleorregulation,theDesign-Buildershallnotify 
theOwnerinwriting.NeithertheDesign-BuildernoranyContractororArchitectshallbeobligatedtoperformanyact 
whichtheybelievewillviolateanyapplicablelaw,ordinance,ruleorregulation. 

 
§A.1.2.2TheDesign-Buildershallbeentitledtorelyonthecompletenessandaccuracyoftheinformation contained 
intheProjectCriteria,butnotthatsuchinformationcomplieswithapplicablelaws,regulationsandcodes,whichshall 
betheobligationoftheDesign-Buildertodetermine.IntheeventthataspecificrequirementoftheProjectCriteria 
conflictswithapplicable laws,regulationsandcodes,theDesign-BuildershallfurnishWorkwhichcomplieswith 
suchlaws,regulationsandcodes.Insuchcase,theOwnershallissueaChangeOrdertotheDesign-Builderunlessthe Design-
Builderrecognized suchnon-compliancepriortoexecutionofthisAgreementandfailedtonotifytheOwner. 
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§A.1.3CAPITALIZATION 
§A.1.3.1TermscapitalizedintheseTermsandConditionsincludethosewhichare(1)specificallydefined,(2)the titlesofnumbered 
articlesandidentifiedreferencestosectionsinthedocument,or(3)thetitlesofotherdocuments 
published by theAmericanInstituteofArchitects. 

 
§A.1.41NTERPRETATION 
§A.1.4.1Intheinterestofbrevity,theDesign-BuildDocumentsfrequently omitmodifyingwordssuchas "all"and 
"any"andarticlessuchas"the"and"an,"butthefactthata modifieroranarticleisabsentfromonestatementand 
appearsinanotherisnotintendedtoaffecttheinterpretation ofeitherstatement. 

 
§A.1.4.2UnlessotherwisestatedintheDesign-BuildDocuments, wordswhichhavewell-knowntechnicalor 
constructionindustrymeaningsareusedintheDesign-BuildDocumentsinaccordancewithsuchrecognized meanings. 

 
§A.1.5EXECUTIONOFTHEDESIGN-BUILD DOCUMENTS 
§A.1.5.1TheDesign-BuildDocumentsshallbesignedbytheOwnerandDesign-Builder. 

 
§A.1.5.2ExecutionoftheDesign-BuildContractbytheDesign-BuilderisarepresentationthattheDesign-Builder 
hasvisitedthesite,becomegenerallyfamiliarwithlocalconditionsunderwhichtheWorkistobeperformedand correlated 
personalobservationswithrequirementsoftheDesign-BuildDocuments. 

 
§A.1.6OWNERSHIPAND USE OFDOCUMENTSANDELECTRONICOATA 
§A.1.6.1Drawings,specifications,andotherdocumentsincludingthoseinelectronicform,preparedbytheArchitect 
andfurnishedbytheDesign-Builder areInstrumentsofService.TheDesign-Builder,Design-Builder'sArchitectand 
otherprovidersofprofessional servicesindividually shallretainallcommonlaw,statutoryandotherreservedrights, 
includingcopyrightinthoseInstrumentsofServicesfurnishedbythem.Drawings,specifications,andother 
documentsandmaterialsandelectronicdataarefurnishedforusesolelywithrespecttothisProject. 

 
§A.1.6.2UponexecutionoftheDesign-BuildContract,theDesign-BuildergrantstotheOwneranon-exclusive 
licensetoreproduceandusetheInstruments ofServicesolelyinconnectionwiththeProject,includingtheProject's 
furtherdevelopment bytheOwnerandothersretainedbytheOwnerforsuchpurposes,providedthattheOwnershall 
complywithallobligations,includingpromptpaymentofsumswhendue,undertheDesign-BuildDocuments. 
SubjecttotheOwner'scompliancewithsuchobligations,suchlicenseshallextendtothosepartiesretainedbythe 
Ownerforsuchpurposes,includingotherdesignprofessionals.TheDesign-Buildershallobtainsimilarnon-exclusive 
licensesfromitsdesignprofessionals,includingtheArchitect.TheOwnershallnototherwiseassignortransferany 
licensehereintoanotherpartywithoutpriorwrittenagreement of theDesign-Builder.Anyunauthorizedreproduction 
oruseoftheInstruments ofServiceby theOwnerorothersshallbeattheOwner'ssoleriskandexpensewithout liabilitytotheDesign-
Builderanditsdesignprofessionals. ExceptasprovidedinSectionA.1.6.4,termination ofthis 
AgreementpriortocompletionoftheDesign-Builder'sservicestobeperformedunderthisAgreementshallterminate thislicense. 

 
§A.1.6.3Priortoanyelectronic exchangebythepartiesoftheInstruments ofServiceoranyotherdocumentsor 
materialstobeprovidedbyonepartytotheother,theOwnerandtheDesign-Buildershallagreeinwritingonthe 
specificconditionsgoverningtheformatthereof,includinganyspeciallimitationsorlicensesnototherwiseprovided intheDesign-
BuildDocuments. 

 
§A.1.6.4IfthisAgreementisterminated foranyreasonotherthanthedefaultoftheOwner,eachofthe 
Design-Builder'sdesignprofessionals,includingtheArchitect,shallbecontractuallyrequiredtoconveytotheOwner anon-
exclusive licensetousethatdesignprofessional'sInstruments ofServiceforthecompletion, useand 
maintenanceoftheProject,conditioned upontheOwner'swrittennoticetothatdesignprofessional oftheOwner's 
assumptionoftheDesign-Builder'scontractualdutiesandobligationstothatdesignprofessional andpaymenttothat 
designprofessionalofallamountsduetothatdesignprofessionalanditsconsultants.IftheOwnerdoesnotassumethe 
remainingdutiesandobligationsoftheDesign-Builder tothatdesignprofessional underthisAgreement,thenthe 
Ownershallindemnifyandholdharmlessthatdesignprofessionalfromallclaimsandanyexpense,includinglegal 
fees,whichthatdesignprofessionalshallthereafterincurbyreasonoftheOwner'suseofsuchInstrumentsof Service. TheDesign-
BuildershallincorporatetherequirementsofthisSectionA.1.6.4inallagreementswithitsdesign professionals. 
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§A.1.6.5Submissionordistribution oftheDesign-Builder'sdocumentstomeetofficialregulatoryrequirementsorfor 
similarpurposesinconnectionwiththeProjectisnottobeconstruedaspublicationinderogationoftherightsreserved 
inSectionA.1.6.1. 

 
ARTICLE A.2 OWNER 
§A.2.1GENERAL 
§A.2.1.1TheOwneristhepersonorentityidentifiedassuchintheAgreementandisreferredtothroughoutthe 
Design-BuildDocumentsasifsingularinnumber.Theterm"Owner"meanstheOwnerortheOwner'sauthorized 
representative.TheOwnershalldesignateinwritingarepresentativewhoshallhaveexpressauthoritytobindthe 
OwnerwithrespecttoallProjectmattersrequiringtheOwner'sapprovalorauthorization.TheOwnershallrender 
decisionsinatimelymannerandinaccordancewiththeDesign-Builder'sschedulesubmittedtotheOwner. 

 
§A.2.1.2TheOwnershallfurnishtotheDesign-Builderwithin15daysafterreceiptofawrittenrequestinformation 
necessaryandrelevantfortheDesign-Buildertoevaluate,givenoticeoforenforcemechanic'slienrights.Such information 
shallincludeacorrectstatementoftherecordlegaltitletothepropertyonwhichtheProjectislocated, 
usuallyreferredtoasthesite,andtheOwner'sinteresttherein. 

 
§A.2.21NFORMATIONANDSERVICESREQUIREDOFTHEOWNER 
§A.2.2.1InformationorservicesrequiredoftheOwnerbytheDesign-BuildDocumentsshallbefurnishedbythe 
Ownerwithreasonablepromptness.AnyotherinformationorservicesrelevanttotheDesign-Builder'sperformance 
oftheWorkundertheOwner'scontrolshallbefurnishedbytheOwnerafterreceiptfromtheDesign-Builderofa 
writtenrequestforsuchinformationorservices. 

 
§A.2.2.2TheOwnershallberesponsibletoprovidesurveys,ifnotrequiredbytheDesign-BuildDocumentstobe providedby 
theDesign-Builder,describingphysicalcharacteristics,legallimitations,andutilitylocationsforthesite 
ofthisProject,andawrittenlegaldescriptionofthesite.Thesurveysandlegalinformation shallinclude,as 
applicable,gradesandlinesofstreets,alleys,pavements, andadjoining propertyandstructures;adjacentdrainage; rights-of-way, 
restrictions,easements, encroachments,zoning,deedrestriction,boundaries, andcontoursofthesite; locations, 
dimensions,andnecessary datapertainingtoexistingbuildings, otherimprovementsandtrees;and information 
concerningavailableutilityservicesandlines,bothpublicandprivate,aboveandbelowgrade,including 
invertsanddepths.Alltheinformationonthesurveyshallbereferenced toaProjectbenchmark. 

 
§A.2.2.3TheOwnershallprovide,totheextentavailabletotheOwnerandifnotrequiredbytheDesign-Build 
Documentstobeprovidedby theDesign-Builder,theresultsandreportsofpriortests,inspectionsorinvestigations conducted 
fortheProjectinvolvingstructuralormechanicalsystems,chemical, airandwaterpollution,hazardous materials 
orenvironmentalandsubsurface conditions andinformationregardingthepresenceofpollutantsatthe Projectsite. 

 
§A.2.2.4TheOwnermayobtainindependent reviewoftheDesign-Builder'sdesign,constructionandother 
documentsbyaseparatearchitect,engineer, andcontractor orcostestimator undercontracttooremployedbythe 
Owner.SuchindependentreviewshallbeundertakenattheOwner'sexpenseinatimelymannerandshallnotdelay 
theorderlyprogressoftheWork. 

 
§A.2.2.5TheOwnershallcooperatewiththeDesign-Builderinsecuringbuildingandotherpermits,licensesand 
inspections.TheOwnershallnotberequiredtopaythefeesforsuchpermits,licensesandinspections unlessthecost 
ofsuchfeesisexcludedfromtheresponsibilityoftheDesign-BuilderundertheDesign-BuildDocuments. 

 
§A.2.2.6Theservices,information,surveysandreportsrequiredtobeprovidedbytheOwnerunderSectionA.2.2, 
shallbefurnishedattheOwner'sexpense,andtheDesign-Buildershallbeentitledtorelyupontheaccuracyand 
completenessthereof,exceptasotherwisespecificallyprovidedintheDesign-BuildDocumentsortotheextentthe 
OwneradvisestheDesign-Buildertothecontraryinwriting. 

 
§A.2.2.7IftheOwnerobservesorotherwisebecomesawareofafaultordefectintheWorkornon-conformitywith theDesign-
BuildDocuments,theOwnershallgivepromptwrittennoticethereoftotheDesign-Builder. 
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§A.2.2.8TheOwnershall,attherequestoftheDesign-Builder,priortoexecutionoftheDesign-BuildContractand 
promptlyuponrequestthereafter,furnishtotheDesign-Builderreasonableevidencethatfinancialarrangementshave 
beenmadetofulfilltheOwner'sobligationsundertheDesign-BuildDocuments. 

 
§A.2.2.9TheOwnershallcommunicatethroughtheDesign-Builderwithpersonsorentitiesemployedorretainedby theDesign-
Builder,unlessotherwisedirected bytheDesign-Builder. 

 
§A.2.2.10TheOwnershallfurnishtheservicesofgeotechnicalengineersorotherconsultants,ifnotrequiredbythe Design-
BuildDocumentstobeprovidedbytheDesign-Builder,forsubsoil,airandwaterconditionswhensuch 
servicesaredeemedreasonablynecessarybytheDesign-Buildertoproperlycarryoutthedesignservicesprovidedby theDesign-
BuilderandtheDesign-Builder'sArchitect. Suchservicesmayinclude,butarenotlimitedto,testborings, 
testpits,determinationsofsoilbearingvalues,percolation  tests,evaluationsofhazardousmaterials,groundcorrosion 
andresistivitytests,andnecessaryoperations foranticipatingsubsoilconditions.Theservicesofgeotechnical 
engineer(s)orotherconsultantsshallincludepreparationandsubmissionofallappropriatereportsandprofessional 
recommendations. 

 
§A.2.2.11 TheOwnershallpromptlyobtaineasements,zoningvariances,andlegalauthorizationsregardingsite 
utilizationwhereessentialtotheexecution oftheOwner'sprogram. 

 
§A.2.3OWNERREVIEWANDINSPECTION 
§A.2.3.1 TheOwnershallreviewandapproveortakeotherappropriateactionupontheDesign-Builder'ssubmittals, 
includingbutnotlimitedtodesignandconstructiondocuments,requiredbytheDesign-BuildDocuments,butonlyfor 
thelimitedpurposeofcheckingforconformancewithinformation givenandthedesignconceptexpressedinthe Design-
BuildDocuments.TheOwner'sactionshallbetakenwithsuchreasonablepromptnessastocausenodelayin 
theWorkorintheactivitiesof theDesign-Builderorseparatecontractors.Reviewofsuchsubmittalsisnotconducted 
forthepurposeofdetermining theaccuracyandcompletenessofotherdetails,suchasdimensions andquantities,or 
forsubstantiatinginstructions forinstallationorperformanceofequipment orsystems,allofwhichremainthe 
responsibilityoftheDesign-BuilderasrequiredbytheDesign-Build Documents. 

 
§A.2.3.2Uponreviewofthedesigndocuments,constructiondocuments,orothersubmittalsrequired bythe 
Design-BuildDocuments,theOwnershalltakeoneofthefollowingactions: 

.1 DeterminethatthedocumentsorsubmittalsareinconformancewiththeDesign-BuildDocumentsand 
approvethem. 

.2    DeterminethatthedocumentsorsubmittalsareinconformancewiththeDesign-BuildDocumentsbut 
requestchangesinthedocumentsorsubmittalswhichshallbeimplementedbyaChangeintheWork. 

.3 DeterminethatthedocumentsorsubmittalsarenotinconformitywiththeDesign-BuildDocuments 
andrejectthem. 

.4DeterminethatthedocumentsorsubmittalsarenotinconformitywiththeDesign-BuildDocuments, 
butacceptthemby implementingaChangeintheWork. 

.5 DeterminethatthedocumentsorsubmittalsarenotinconformitywiththeDesign-BuildDocuments, 
butacceptthemandrequestchangesinthedocumentsorsubmittalswhichshallbeimplementedbya 
ChangeintheWork. 

 
§A.2.3.3TheDesign-BuildershallsubmittotheOwnerfortheOwner'sapproval,pursuanttoSectionA.2.3.1,any 
proposedchangeordeviationtopreviouslyapproveddocumentsorsubmittals.TheOwnershallrevieweachproposed 
changeordeviationtopreviouslyapproveddocumentsorsubmittalswhichtheDesign-BuildersubmitstotheOwner 
fortheOwner'sapprovalwithreasonablepromptnessinaccordancewithSectionA.2.3.1andshallmakeoneofthe 
determinationsdescribedinSectionA.2.3.2. 

 
§A.2.3.4 NotwithstandingtheOwner'sresponsibilityunderSectionA.2.3.2,theOwner'sreviewandapprovalofthe Design-
Builder'sdocumentsorsubmittals shallnotrelievetheDesign-Builderofresponsibilityforcompliance with theDesign-
BuildDocumentsunlessa)theDesign-BuilderhasnotifiedtheOwnerinwritingofthedeviationpriorto approval 
bytheOwneror,b)theOwnerhasapprovedaChangeintheWorkreflectinganydeviationsfromthe requirementsoftheDesign-
BuildDocuments. 

 
§A.2.3.5TheOwnermayvisitthesitetokeepinformedabouttheprogressandqualityoftheportionoftheWork 
completed.However,theOwnershallnotberequiredtomakeexhaustiveorcontinuouson-siteinspectionstocheck 
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thequalityorquantityof theWork.VisitsbytheOwnershallnotbeconstruedtocreateanobligationonthepartof the Ownertomakeon-
siteinspectionstocheckthequantityorqualityoftheWork.TheOwnershallneitherhavecontrol overorchargeof,norbe 
responsiblefor,theconstructionmeans,methods,techniques,sequencesorprocedures, orfor thesafetyprecautionsandprograms 
inconnectionwiththeWork,sincethesearesolelytheDesign-Builder'srights andresponsibilitiesundertheDesign-
BuildDocuments, exceptasprovidedinSectionA.3.3.7. 

 
§A.2.3.6TheOwnershallnotberesponsiblefortheDesign-Builder'sfailuretoperformtheWorkinaccordancewith 
therequirementsoftheDesign-BuildDocuments. TheOwnershallnothavecontroloverorchargeofandwillnotbe 
responsibleforactsoromissions oftheDesign-Builder,Architect,Contractors, ortheiragentsoremployees, orany 
otherpersonsorentitiesperformingportions oftheWorkfortheDesign-Builder. 

 
§A.2.3.7TheOwnermayrejectWorkthatdoesnotconformtotheDesign-BuildDocuments. WhenevertheOwner 
considersitnecessaryoradvisable,theOwnershallhaveauthoritytorequireinspectionortestingoftheWorkin 
accordancewithSectionA.l3.5.2,whetherornotsuchWorkisfabricated, installedorcompleted.However,neither 
thisauthorityoftheOwnernoradecisionmadeingoodfaitheithertoexerciseornottoexercisesuchauthorityshall 
giverisetoadutyorresponsibilityoftheOwnertotheDesign-Builder, theArchitect,Contractors, materialand 
equipmentsuppliers,theiragentsoremployees,orotherpersonsorentitiesperformingportionsoftheWork. 

 
§A.2.3.8TheOwnermayappointanon-siteprojectrepresentativetoobservetheWorkandtohavesuchother 
responsibilitiesastheOwnerandtheDesign-Builder agreetoinwriting. 

 
§A.2.3.9TheOwnershallconductinspectionstodeterminethedateordatesof SubstantialCompletionandthedateof 
finalcompletion. 

 
§A.2.4OWNER'SRIGHTTOSTOPWORK 
§A.2.4.1IftheDesign-BuilderfailstocorrectWorkwhichisnotinaccordancewiththerequirementsofthe 
Design-BuildDocumentsasrequired bySection A.12.2orpersistentlyfailstocarryoutWorkinaccordancewiththe Design-
BuildDocuments,theOwnermayissueawrittenordertotheDesign-BuildertostoptheWork,oranyportion 
thereof,untilthecauseforsuchorderhasbeeneliminated;however,therightoftheOwnertostoptheWorkshallnot 
giverisetoadutyonthepartoftheOwnertoexercisethisrightforthebenefitoftheDesign-Builderoranyother 
personorentity,excepttotheextentrequired bySectionA.6.1.3. 

 
§A.2.5OWNER'SRIGHTTOCARRYOUTTHEWORK 
§A.2.5.1IftheDesign-BuilderdefaultsorneglectstocarryouttheWorkinaccordancewiththeDesign-Build 
Documentsandfailswithinaseven-dayperiodafterreceiptofwrittennoticefromtheOwnertocommenceand 
continuecorrectionofsuchdefaultorneglectwithdiligenceandpromptness,theOwnermayaftersuchseven-day 
periodgivetheDesign-Builder asecondwrittennoticetocorrectsuchdeficiencieswithinathree-dayperiod.Ifthe Design-
Builderwithinsuchthree-dayperiodafterreceiptofsuchsecondnoticefailstocommenceandcontinueto 
correctanydeficiencies,theOwnermay,withoutprejudicetootherremediestheOwnermayhave,correctsuch 
deficiencies.Insuchcase,anappropriateChangeOrdershallbeissueddeductingfrompaymentsthenorthereafter duetheDesign-
Builderthereasonablecostofcorrectingsuchdeficiencies.IfpaymentsduetheDesign-Builderarenot 
sufficienttocoversuchamounts,theDesign-BuildershallpaythedifferencetotheOwner. 

 
ARTICLEA.3 DESIGN-BUILDER 
§A.3.1GENERAL 
§A.3.1.1TheDesign-BuilderisthepersonorentityidentifiedassuchintheAgreementandisreferredtothroughout theDesign-
BuildDocumentsasifsingular innumber.TheDesign-Buildermaybeanarchitect orotherdesign 
professional, aconstructioncontractor,arealestatedeveloper oranyotherpersonorentitylegallypermittedtodo 
businessasadesign-builderinthelocationwheretheProjectislocated.Theterm"Design-Builder"meansthe Design-Builder 
ortheDesign-Builder'sauthorizedrepresentative.TheDesign-Builder'srepresentativeisauthorized toactontheDesign-
Builder'sbehalfwithrespecttotheProject. 

 
§A.3.1.2TheDesign-BuildershallperformtheWorkinaccordancewiththeDesign-BuildDocuments. 

 
§A.3.2DESIGNSERVICESANDRESPONSIBILITIES 
§A.3.2.1Whenapplicablelawrequiresthatservicesbeperformedbylicensedprofessionals,theDesign-Buildershall 
providethoseservicesthrough theperformanceofqualifiedpersonsorentitiesdulylicensedtopracticetheir 
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professions.TheOwnerunderstands andagreesthattheservicesperformedbytheDesign-Builder'sArchitectandthe Design-
Builder'sotherdesignprofessionalsandconsultantsareundertakenandperformedinthesoleinterestofand 
fortheexclusivebenefitoftheDesign-Builder. 

 
§A.3.2.2TheagreementsbetweentheDesign-BuilderandArchitectorotherdesignprofessionalsidentifiedinthe 
Agreement,andinanysubsequentModifications,shallbeinwriting.Theseagreements,includingservicesand 
financialarrangementswithrespecttothisProject,shallbepromptlyandfullydisclosedtotheOwneruponthe 
Owner'swrittenrequest. 

 
§A.3.2.3TheDesign-BuildershallberesponsibletotheOwnerforactsandomissionsoftheDesign-Builder's 
employees,Architect, Contractors, Subcontractorsandtheiragentsandemployees, andotherpersonsorentities, 
includingtheArchitectandotherdesignprofessionals,performinganyportionoftheDesign-Builder'sobligations 
undertheDesign-BuildDocuments. 

 
§A.3.2.4TheDesign-BuildershallcarefullystudyandcomparetheDesign-BuildDocuments,materialsandother 
informationprovidedbytheOwnerpursuanttoSectionA.2.2,shalltakefieldmeasurementsofanyexisting 
conditionsrelatedtotheWork,shallobserveanyconditionsatthesiteaffectingtheWork,andreportpromptlytothe 
Owneranyerrors,inconsistenciesoromissionsdiscovered. 

 
§A.3.2.5TheDesign-BuildershallprovidetotheOwnerforOwner'swrittenapprovaldesigndocumentssufficientto 
establishthesize,qualityandcharacteroftheProject;itsarchitectural,structural,mechanicalandelectricalsystems; 
andthematerialsandsuchotherelementsoftheProjecttotheextentrequiredbytheDesign-BuildDocuments. 
Deviations,ifany,fromtheDesign-BuildDocumentsshallbedisclosedinwriting. 

 
§A.3.2.6UpontheOwner'swrittenapprovalofthedesigndocumentssubmittedbytheDesign-Builder,the 
Design-Builder shallprovideconstructiondocumentsforreviewandwrittenapprovalby theOwner.Theconstruction 
documentsshallsetforthindetailtherequirementsforconstructionoftheProject.Theconstructiondocumentsshall 
includedrawingsandspecificationsthatestablishthequalitylevelsofmaterialsandsystemsrequired.Deviations,if 
any,fromtheDesign-BuildDocumentsshallbedisclosedinwriting.Constructiondocumentsmayincludedrawings, 
specifications,andotherdocumentsandelectronicdatasettingforthindetailtherequirementsforconstructionofthe 
Work,andshall: 

.1 beconsistentwiththeapproveddesigndocuments; 

.2 provideinformationfortheuseofthoseinthebuildingtrades;and 

.3 includedocuments customarilyrequiredforregulatoryagencyapprovals. 
 

§A.3.2.7TheDesign-BuildershallmeetwiththeOwnerperiodicallytoreviewprogressofthedesignandconstruction documents. 
 

§A.3.2.8UpontheOwner'swrittenapprovalofconstructiondocuments,theDesign-Builder,withtheassistanceof 
theOwner,shallprepareandfiledocumentsrequiredtoobtainnecessaryapprovalsofgovernmentalauthorities 
havingjurisdictionovertheProject. 

 
§A.3.2.9TheDesign-BuildershallobtainfromeachoftheDesign-Builder'sprofessionalsandfurnishtotheOwner 
certificationswithrespecttothedocumentsandservicesprovidedbysuchprofessionals(a)that,tothebestoftheir 
knowledge,informationandbelief,thedocumentsorservicestowhichsuchcertificationsrelate(i)areconsistentwith 
theProjectCriteriasetforthintheDesign-BuildDocuments,excepttotheextentspecificallyidentifiedinsuch 
certificate,(ii)complywithapplicableprofessional practicestandards,and(iii)complywithapplicablelaws, 
ordinances,codes,rulesandregulationsgoverningthedesignoftheProject;and(b)thattheOwneranditsconsultants 
shallbeentitledtorelyupontheaccuracyoftherepresentationsandstatementscontainedinsuchcertifications. 

 
§A.3.2.10IftheOwnerrequeststheDesign-Builder,theArchitectortheDesign-Builder'sotherdesignprofessionals 
toexecutecertificatesotherthanthoserequiredbySectionA.3.2.9,theproposedlanguageofsuchcertificatesshallbe 
submittedtotheDesign-Builder,ortheArchitectandsuchdesignprofessionalsthroughtheDesign-Builder,for 
reviewandnegotiationatleast14dayspriortotherequested datesofexecution.NeithertheDesign-Builder,the 
Architectnorsuchotherdesignprofessionalsshallberequiredtoexecutecertificatesthatwouldrequireknowledge, 
servicesorresponsibilitiesbeyondthescopeoftheirrespectiveagreementswiththeOwnerorDesign-Builder. 
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§A.3.3CONSTRUCTION 
§A.3.3.1TheDesign-BuildershallperformnoconstructionWorkpriortotheOwner'sreviewandapprovalofthe construction 
documents.TheDesign-BuildershallperformnoportionoftheWorkforwhichtheDesign-Build 
DocumentsrequiretheOwner'sreviewofsubmittals,suchasShopDrawings,ProductDataandSamples,untilthe 
Ownerhasapprovedeachsubmittal. 

 
§A.3.3.2TheconstructionWorkshallbe inaccordancewithapprovedsubmittals,exceptthattheDesign-Buildershall 
notberelievedofresponsibilityfordeviations  fromrequirementsoftheDesign-BuildDocuments bytheOwner's 
approvalofdesignandconstructiondocumentsorothersubmittals suchasShopDrawings,ProductData,Samplesor 
othersubmittalsunlesstheDesign-BuilderhasspecificallyinformedtheOwnerinwritingofsuchdeviationatthetime 
ofsubmittaland(1)theOwnerhasgivenwrittenapprovaltothespecificdeviation asaminorchangeintheWork,or 
(2)aChangeOrderorConstructionChangeDirectivehasbeenissuedauthorizingthedeviation.TheDesign-Builder 
shallnotberelievedofresponsibilityforerrorsoromissions indesignandconstructiondocumentsorothersubmittals 
suchasShopDrawings,ProductData,Samplesorothersubmittals bytheOwner'sapprovalthereof 

 
§A.3.3.3TheDesign-Buildershalldirectspecificattention,inwritingoronresubmitteddesignandconstruction 
documentsorothersubmittalssuchasShopDrawings,ProductData,Samplesorsimilarsubmittals,torevisionsother 
thanthoserequestedbytheOwneronprevioussubmittals.Intheabsenceofsuchwrittennotice,theOwner'sapproval 
ofaresubmissionshallnotapplytosuchrevisions. 

 
§A.3.3.4WhentheDesign-BuildDocumentsrequirethataContractor provideprofessional designservicesor 
certificationsrelatedtosystems,materials orequipment, orwhentheDesign-Builderinitsdiscretionprovidessuch 
designservicesorcertificationsthrough aContractor,theDesign-Buildershallcauseprofessional designservicesor 
certificationstobe provided byaproperlylicenseddesignprofessional,whosesignature andsealshallappearonall drawings, 
calculations,specifications,certifications, ShopDrawingsandothersubmittals preparedbysuch professional.ShopDrawings 
andothersubmittalsrelatedtotheWorkdesigned orcertifiedbysuchprofessionals,if 
preparedbyothers,shallbearsuchdesignprofessional'swrittenapproval.TheOwnershallbeentitledtorelyuponthe 
adequacy,accuracyandcompletenessoftheservices,certificationsorapprovalsperformedbysuchdesign professionals. 

 
§A.3.3.5TheDesign-Buildershallbesolelyresponsibleforandhavecontroloverallconstructionmeans,methods, 
techniques,sequencesandproceduresandforcoordinatingallportionsoftheWorkundertheDesign-Build Documents. 

 
§A.3.3.6TheDesign-BuildershallkeeptheOwnerinformedoftheprogressandqualityoftheWork. 

 
§A.3.3.7TheDesign-Buildershallberesponsibleforthesupervision anddirectionoftheWork,usingthe Design-
Builder'sbestskillandattention.IftheDesign-BuildDocumentsgivespecificinstructionsconcerning 
constructionmeans,methods,techniques,sequencesorprocedures,theDesign-Buildershallevaluatethejobsite 
safetythereofand,exceptasstatedbelow,shallbefullyandsolelyresponsibleforthejobsitesafetyofsuchmeans, 
methods,techniques,sequencesorprocedures.IftheDesign-Builderdeterminesthatsuchmeans,methods, 
techniques,sequencesorproceduresmaynotbesafe,theDesign-BuildershallgivetimelywrittennoticetotheOwner 
andshallnotproceedwiththatportionoftheWorkwithoutfurtherwritteninstructionsfromtheOwner.Ifthe Design-
Builderistheninstructedtoproceedwiththerequiredmeans,methods,techniques,sequencesorprocedures 
withoutacceptanceofchangesproposedbytheDesign-Builder,theOwnershallbesolelyresponsibleforany 
resultinglossordamage. 

 
§A.3.3.8TheDesign-BuildershallberesponsibleforinspectionofportionsofWorkalreadyperformedtodetermine 
thatsuchportionsareinproperconditiontoreceivesubsequentWork. 

 
§A.3.4LABORANDMATERIALS 
§A.3.4.1Unlessotherwise providedintheDesign-BuildDocuments, theDesign-Buildershallprovideorcausetobe 
providedandshallpayfordesignservices,labor,materials,equipment,tools,construction equipmentandmachinery, 
water,heat,utilities,transportationandotherfacilitiesandservicesnecessaryforproperexecutionandcompletion 
oftheWork,whethertemporary orpermanentandwhetherornotincorporated ortobeincorporatedintheWork. 
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§A.3.4.2WhenamaterialisspecifiedintheDesign-BuildDocuments,theDesign-Builder maymakesubstitutions 
onlywiththeconsentoftheOwnerand,ifappropriate,inaccordancewithaChangeOrder. 

 
§A.3.4.3TheDesign-BuildershallenforcestrictdisciplineandgoodorderamongtheDesign-Builder'semployees 
andotherpersonscarryingouttheDesign-BuildContract.TheDesign-Buildershallnotpermitemploymentofunfit 
personsorpersonsnotskilledintasksassignedtothem. 

 
§A.3.5WARRANTY 
§A.3.5.1TheDesign-BuilderwarrantstotheOwnerthatmaterialsandequipmentfurnishedundertheDesign-Build 
Documentswillbeofgoodqualityandnewunlessotherwiserequired orpermittedbytheDesign-BuildDocuments, 
thattheWorkwillbefreefromdefectsnotinherentinthequalityrequiredorpermittedbylaworotherwise,andthat 
theWorkwillconformtotherequirementsoftheDesign-BuildDocuments.Worknotconformingtothese 
requirements,includingsubstitutionsnotproperlyapprovedandauthorized,maybeconsidered defective.The 
Design-Builder'swarrantyexcludesremedyfordamageordefectcausedbyabuse,modificationsnotexecutedbythe Design-
Builder,improperorinsufficientmaintenance,improperoperation,ornormalwearandtearandnormalusage. 
IfrequiredbytheOwner,theDesign-Buildershallfurnishsatisfactoryevidenceastothekindandqualityofmaterials andequipment. 

 
§A.3.6TAXES 
§A.3.6.1TheDesign-Buildershallpayallsales,consumer,useandsimilartaxesfortheWorkprovidedbythe 
Design-BuilderwhichhadbeenlegallyenactedonthedateoftheAgreement,whetherornotyeteffectiveormerely 
scheduledtogointoeffect. 

 
§A.3.7PERMITS,FEESAND NOTICES 
§A.3.7.1TheDesign-Buildershallsecureandpayforbuildingandotherpermitsandgovernmentalfees,licensesand 
inspectionsnecessaryfortheproperexecutionandcompletion oftheWorkwhicharecustomarilysecured after 
executionoftheDesign-BuildContractandwhichwerelegallyrequiredonthedatetheOwneracceptedthe 
Design-Builder'sproposal. 

 
§A.3.7.2TheDesign-Buildershallcomplywithandgivenoticesrequiredbylaws,ordinances,rules,regulationsand 
lawfulordersofpublicauthoritiesrelatingtotheProject. 

 
§A.3.7.3ItistheDesign-Builder'sresponsibilitytoascertainthattheWorkisinaccordancewithapplicablelaws, 
ordinances,codes,rulesandregulations. 

 
§A.3.7.4IftheDesign-BuilderperformsWorkcontrarytoapplicablelaws,ordinances, codes,rulesandregulations, theDesign-
BuildershallassumeresponsibilityforsuchWorkandshallbearthecostsattributabletocorrection. 

 
§A.3.8ALLOWANCES 
§A.3.8.1TheDesign-Buildershallincludein theContractSumallallowancesstatedintheDesign-BuildDocuments. 
Itemscoveredbyallowancesshallbesuppliedforsuchamounts andbysuchpersonsorentitiesastheOwnermay 
direct,buttheDesign-Buildershallnotberequiredtoemploypersons orentitiestowhichtheDesign-Builderhas reasonable 
objection. 

 
§A.3.8.2UnlessotherwiseprovidedintheDesign-BuildDocuments: 

.1 allowancesshallcoverthecosttotheDesign-Builderofmaterialsandequipmentdeliveredatthesite 
andallrequiredtaxes,lessapplicabletradediscounts; 

.2 Design-Builder'scostsforunloadingandhandlingatthesite,labor,installationcosts,overhead,profit 
andotherexpensescontemplated forstatedallowanceamountsshallbeincludedintheContractSum 
butnotintheallowances;and 

.3  Whenevercostsaremorethanorlessthanallowances,theContractSumshallbeadjustedaccordingly 
byChangeOrder.Theamountof theChangeOrdershallreflect(1)thedifferencebetweenactualcosts 
andtheallowancesunderSectionA.3.8.2.1and(2)changesinDesign-Builder'scostsunderSection A.3.8.2.2. 

 
§A.3.8.3MaterialsandequipmentunderanallowanceshallbeselectedbytheOwnerinsufficienttimetoavoiddelay intheWork. 
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§A.3.9DESIGN-BUILDER'SSCHEDULE 
§A.3.9.1TheDesign-Builder,promptlyafterexecutionoftheDesign-BuildContract,shallprepareandsubmitforthe 
Owner'sinformationtheDesign-Builder'sschedulefortheWork.Thescheduleshallnotexceedtimelimitsandshall be 
insuchdetailasrequired undertheDesign-BuildDocuments,shallberevisedatappropriateintervalsasrequired bytheconditions 
oftheWorkandProject,shallberelatedtotheentireProjecttotheextentrequiredbythe 
Design-BuildDocuments,shallprovideforexpeditious andpracticable executionoftheWorkandshallinclude 
allowancesforperiodsoftimerequiredfortheOwner'sreviewandforapprovalofsubmissionsby authoritieshaving jurisdiction 
overtheProject. 

 
§A.3.9.2TheDesign-BuildershallprepareandkeepcurrentascheduleofsubmittalsrequiredbytheDesign-Build 
Documents. 

 
§A.3.9.3TheDesign-Builder shallperformtheWorkingeneralaccordancewiththemostrecentschedulessubmitted totheOwner. 

 
§A.3.10DOCUMENTSANDSAMPLESATTHESITE 
§A.3.10.1TheDesign-BuildershallmaintainatthesitefortheOwneronerecordcopyofthedrawings,specifications, 
addenda,ChangeOrdersandotherModifications,ingoodorderandmarked currentlytorecordfieldchangesand 
selectionsmadeduringconstruction, andonerecordcopyofapprovedShopDrawings, ProductData,Samplesand 
similarrequiredsubmittals.TheseshallbedeliveredtotheOwneruponcompletionoftheWork. 

 
§A.3.11SHOPDRAWINGS,PRODUCTDATA ANDSAMPLES 
§A.3.11.1ShopDrawings aredrawings,diagrams,schedulesandotherdataspeciallypreparedfortheWorkbythe 
Design-BuilderoraContractor,Subcontractor,manufacturer,supplierordistributortoillustratesomeportionofthe 
Work. 

 
§A.3.11.2ProductDataareillustrations,standardschedules,performancecharts,instructions,brochures,diagrams 
andotherinformationfurnishedbytheDesign-Buildertoillustratematerialsorequipment forsomeportionofthe Work. 

 
§A.3.11.3Samplesarephysicalexamplesthatillustratematerials,equipmentorworkmanshipandestablishstandards 
bywhichtheWorkwillbejudged. 

 
§A3.11.4ShopDrawings, ProductData,SamplesandsimilarsubmittalsarenotDesign-BuildDocuments. The 
purposeoftheirsubmittalistodemonstrateforthoseportionsoftheWorkforwhichsubmittalsarerequiredbythe Design-
BuildDocumentsthewaybywhichtheDesign-BuilderproposestoconformtotheDesign-BuildDocuments. 

 
§A.3.11.5TheDesign-Builder shallreviewforcompliancewiththeDesign-BuildDocumentsandapproveandsubmit 
totheOwneronlythoseShopDrawings,ProductData,SamplesandsimilarsubmittalsrequiredbytheDesign-Build 
DocumentswithreasonablepromptnessandinsuchsequenceastocausenodelayintheWorkorintheactivitiesof 
theOwnerorofseparatecontractors. 

 
§A.3.11.6Byapproving  andsubmittingShopDrawings,ProductData,Samplesandsimilarsubmittals,the Design-
BuilderrepresentsthattheDesign-Builderhasdeterminedandverifiedmaterials,fieldmeasurementsand fieldconstruction 
criteriarelatedthereto, orwilldoso,andhascheckedandcoordinatedtheinformation contained 
withinsuchsubmittalswiththerequirementsoftheWorkandoftheDesign-BuildDocuments. 

 
§A.3.12USEOFSITE 
§A.3.12.1TheDesign-Buildershallconfineoperationsatthesitetoareaspermitted bylaw,ordinances, permitsand theDesign-
BuildDocuments,andshallnotunreasonably encumberthesitewithmaterials orequipment. 

 
§A.3.13CUTTINGANDPATCHING 
§A.3.13.1TheDesign-Buildershallberesponsibleforcutting,fittingorpatchingrequiredtocompletetheWorkorto 
makeitspartsfittogetherproperly. 
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§A.3.13.2TheDesign-BuildershallnotdamageorendangeraportionoftheWorkorfullyorpartiallycompleted 
constructionoftheOwnerorseparatecontractorsbycutting,patchingorotherwisealteringsuchconstruction orby 
excavation.TheDesign-BuildershallnotcutorotherwisealtersuchconstructionbytheOwneroraseparate 
contractorexceptwithwrittenconsentoftheOwnerandofsuchseparatecontractor;suchconsentshallnotbe 
unreasonablywithheld.TheDesign-BuildershallnotunreasonablywithholdfromtheOwneroraseparatecontractor theDesign-
Builder's consenttocuttingorotherwisealteringtheWork. 

 
§A.3.14CLEANINGUP 
§A.3.14.1TheDesign-Buildershallkeepthepremisesandsurroundingareafreefromaccumulationofwaste 
materialsorrubbishcausedbyoperationsundertheDesign-BuildContract.AtcompletionoftheWork,the 
Design-Builder shallremovefromandabouttheProjectwastematerials,rubbish,theDesign-Builder'stools, 
constructionequipment,machineryandsurplusmaterials. 

 
§A.3.14.2IftheDesign-BuilderfailstocleanupasprovidedintheDesign-BuildDocuments,theOwnermaydoso 
andthecostthereofshallbechargedtotheDesign-Builder. 

 
§A.3.15ACCESSTOWORK 
§A.3.15.1TheDesign-BuildershallprovidetheOwneraccesstotheWorkinpreparationandprogresswherever located. 

 
§A.3.16ROYALTIES,PATENTSAND COPYRIGHTS 
§A.3.16.1TheDesign-Buildershallpayallroyaltiesandlicensefees.TheDesign-Buildershalldefendsuitsorclaims 
forinfringementofcopyrightsandpatentrightsandshallholdtheOwnerharmlessfromlossonaccountthereof,but 
shallnotberesponsibleforsuchdefenseorlosswhenaparticulardesign,processorproductofaparticular 
manufacturerormanufacturersisrequiredorwherethecopyrightviolationsarecontainedindrawings,specifications 
orotherdocumentspreparedbyorfurnishedtotheDesign-BuilderbytheOwner.However,iftheDesign-Builderhas 
reasontobelievethattherequireddesign,processorproductisaninfringementofacopyrightorapatent,the 
Design-BuildershallberesponsibleforsuchlossunlesssuchinformationispromptlyfurnishedtotheOwner. 

 
§A.3.171NDEMNIFICATION 
§A.3.17.1Tothefullestextentpermittedbylaw,theDesign-BuildershallindemnifyandholdharmlesstheOwner, 
Owner'sconsultants,andagentsandemployeesofanyofthemfromandagainstclaims,damages,lossesand 
expenses,  includingbutnotlimitedtoattorneys'fees,arisingoutoforresultingfromperformance oftheWork, 
providedthatsuchclaim,damage,lossorexpenseisattributabletobodilyinjury,sickness,diseaseordeathortoinjury toordestruction 
oftangible propertyotherthantheWorkitself,butonlytotheextentcausedby thenegligentactsor omissions oftheDesign-
Builder,Architect,aContractor,aSubcontractor,anyonedirectlyorindirectly employed by 
themoranyoneforwhoseactstheymaybeliable,regardlessofwhetheror notsuchclaim,damage,lossorexpenseis 
causedinpartbyapartyindemnified hereunder. Suchobligation shallnotbeconstruedtonegate,abridgeorreduce 
otherrightsorobligationsofindemnitythatwouldotherwiseexistastoapartyorpersondescribedinthisSection A.3.17. 

 
§A.3.17.2Inclaimsagainstanyperson  orentityindemnified underthisSectionA.3.17byanemployeeofthe Design-
Builder,theArchitect,  aContractor,aSubcontractor, anyonedirectlyorindirectlyemployed bythemor 
anyoneforwhoseactstheymaybeliable,theindemnificationobligationunderSectionA.3.17.1shallnotbelimited byalimitation 
onamountortypeofdamages,compensation orbenefitspayablebyorfortheDesign-Builder,the Architect oraContractor 
oraSubcontractorunderworkers'compensationacts,disabilitybenefitactsorother employee benefitacts. 

 
ARTICLEA.4 DISPUTERESOLUTION 
§A.4.1CLAIMSANDDISPUTES 
§A.4.1.1Definition.AClaimisademandorassertionbyoneofthepartiesseeking,asa matterofright,adjustment or 
interpretationofDesign-BuildContractterms,paymentofmoney,extension oftimeorotherreliefwithrespecttothe 
termsoftheDesign-BuildContract.Theterm"Claim"alsoincludesotherdisputesandmattersinquestionbetweenthe 
OwnerandDesign-BuilderarisingoutoforrelatingtotheDesign-Build Contract.Claimsmustbeinitiatedbywritten 
notice.TheresponsibilitytosubstantiateClaimsshallrestwiththepartymakingtheClaim. 
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§A.4.1.2TimeLimitsonClaims.Claimsbyeitherpartymustbeinitiated within21daysafteroccurrenceoftheevent 
givingrisetosuchClaimorwithin21daysaftertheclaimantfirstrecognizestheconditiongivingrisetotheClaim, 
whicheverislater.Claimsmustbeinitiated bywrittennoticetotheotherparty. 

 
§A.4.1.3ContinuingPerformance.Pending finalresolution ofaClaim,exceptasotherwise agreedinwritingoras 
providedinSectionA.9.7.1andArticleA.14,theDesign-Buildershallproceeddiligently withperformanceofthe Design-
BuildContractandtheOwnershallcontinuetomakepaymentsinaccordancewiththeDesign-Build Documents. 

 
§A.4.1.4ClaimsforConcealedorUnknownConditions.Ifconditionsareencountered atthesitewhichare(1) 
subsurfaceorotherwiseconcealed physical conditionswhichdiffermateriallyfromthoseindicatedinthe 
Design-BuildDocumentsor(2)unknown physicalconditions ofanunusualnaturewhichdiffermateriallyfromthose 
ordinarilyfoundtoexistandgenerallyrecognizedasinherentinconstructionactivitiesofthecharacterprovidedforin theDesign-
BuildDocuments,thentheobservingpartyshallgivenoticetotheotherpartypromptly beforeconditions 
aredisturbedandinnoeventlaterthan21daysafterfirstobservanceoftheconditions.TheOwnershallpromptly 
investigatesuchconditionsand,iftheydiffermateriallyandcauseanincreaseordecreaseintheDesign-Builder'scost 
of,ortimerequiredfor,performanceofanypartoftheWork,shallnegotiatewiththeDesign-Builderanequitable 
adjustmentintheContractSumorContractTime,orboth.IftheOwnerdeterminesthattheconditionsatthesiteare 
notmateriallydifferentfromthoseindicatedintheDesign-BuildDocumentsandthatnochangeinthetermsofthe Design-
BuildContractisjustified,theOwnershallsonotifytheDesign-Builderinwriting,statingthereasons.Claims bytheDesign-
Builderinoppositiontosuchdeterminationmustbemadewithin21daysaftertheOwnerhasgiven 
noticeofthedecision.Iftheconditions encountered aremateriallydifferent,theContractSumandContractTimeshall 
beequitablyadjusted,butiftheOwnerandDesign-BuildercannotagreeonanadjustmentintheContractSumor 
ContractTime,theadjustmentshallproceedpursuanttoSectionA.4.2. 

 
§A.4.1.5ClaimsforAdditionalCost.IftheDesign-BuilderwishestomakeClaimforanincreaseintheContractSum, 
writtennoticeasprovidedhereinshallbegivenbeforeproceedingtoexecutetheWork.Priornoticeisnotrequiredfor 
ClaimsrelatingtoanemergencyendangeringlifeorpropertyarisingunderSectionA.10.6. 

 
§A.4.1.6IftheDesign-Builderbelievesadditionalcostisinvolvedforreasonsincludingbutnotlimitedto(1)anorder 
bytheOwnertostoptheWorkwheretheDesign-Builderwasnotatfault,(2)awrittenorderfortheWorkissuedby 
theOwner,(3)failureofpayment bytheOwner,(4)termination oftheDesign-BuildContractbytheOwner,(5) Owner'ssuspension 
or(6)otherreasonable grounds,ClaimshallbefiledinaccordancewiththisSectionA.4.1. 

 
§A.4.1.7ClaimsforAdditionalTime 
§A.4.1.7.1IftheDesign-BuilderwishestomakeClaimforanincreaseintheContractTime,writtennoticeas 
providedhereinshallbegiven,TheDesign-Builder'sClaimshallincludeanestimateofthetimeanditseffectonthe 
progressoftheWork.Inthecaseofacontinuingdelay,onlyoneClaimisnecessary. 

 
§A.4.1.7.2IfadverseweatherconditionsarethebasisforaClaimforadditionaltime,suchClaimshallbedocumented 
bydatasubstantiatingthatweatherconditionswereabnormalfortheperiodoftime,couldnothavebeenreasonably 
anticipatedandhadanadverseeffectonthescheduledconstruction. 

 
§A.4.1.8InjuryorDamagetoPerson orProperty.IfeitherpartytotheDesign-BuildContractsuffersinjuryordamage 
topersonorpropertybecauseofanactoromissionoftheotherpartyorofothersforwhoseactssuchpartyislegally 
responsible,writtennoticeofsuchinjuryordamage,whetherornotinsured,shallbegiventotheotherpartywithina 
reasonabletimenotexceeding21daysafterdiscovery.Thenoticeshallprovidesufficientdetailtoenabletheother 
partytoinvestigatethematter. 

 
§A.4.1.9IfunitpricesarestatedintheDesign-BuildDocuments orsubsequently agreedupon,andifquantities originally 
contemplated aremateriallychanged inaproposedChangeOrderorConstructionChangeDirectivesothat 
applicationofsuchunitpricestoquantities ofWorkproposedwillcausesubstantial inequitytotheOwneror 
Design-Builder,theapplicableunitpricesshallbeequitablyadjusted. 

 
§A.4.1.10ClaimsforConsequentialDamages.Design-BuilderandOwnerwaiveClaimsagainsteachotherfor 
consequentialdamagesarisingoutoforrelatingtotheDesign-BuildContract.Thismutualwaiverincludes: 
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.1 damagesincurredbytheOwnerforrentalexpenses,forlossesofuse,income, profit,financing, 
businessandreputation,andforlossofmanagementoremployeeproductivityoroftheservicesofsuch persons;and 

.2 damagesincurredbytheDesign-Builderforprincipal officeexpensesincludingthecompensationof 
personnelstationedthere,forlossesoffinancing,businessandreputation,andforlossofprofitexcept anticipated 
profitarisingdirectlyfromtheWork. 

 
Thismutualwaiverisapplicable,withoutlimitation,toallconsequentialdamagesduetoeitherparty's terminationin 
accordancewithArticleA.14.NothingcontainedinthisSectionA.4.1.10shallbedeemedtoprecludeanawardof 
liquidateddirectdamages,whenapplicable,inaccordancewiththerequirementsoftheDesign-BuildDocuments. 

 
§A.4.1.11Iftheenactmentorrevisionofcodes,lawsorregulationsorofficialinterpretationswhichgoverntheProject 
causeanincreaseordecreaseoftheDesign-Builder'scostof,ortimerequiredfor,performanceoftheWork,the Design-
BuildershallbeentitledtoanequitableadjustmentinContractSumorContractTime.IftheOwnerand Design-Builder 
cannotagreeuponanadjustment intheContractSumorContractTime,theDesign-Buildershall 
submitaClaimpursuanttoSectionA.4.1. 

 
§A.4.2RESOLUTIONOFCLAIMSAND DISPUTES 
§A.4.2.1DecisionbyNeutral.IfthepartieshaveidentifiedaNeutralinSection6.1oftheAgreementorelsewherein theDesign-
BuildDocuments,thenClaims,excludingthosearisingunderSectionsA.10.3throughA.10.5,shallbe 
referredinitiallytotheNeutralfordecision.AninitialdecisionbytheNeutralshallberequiredasacondition 
precedenttomediationofallClaimsbetweentheOwnerandDesign-Builderarisingpriortothedatefinalpaymentis 
due,unless30dayshavepassedaftertheClaimhasbeenreferredtotheNeutralwithnodecisionhavingbeenrendered 
bytheNeutral.UnlesstheNeutralandallaffectedpartiesagree,theNeutralwillnotdecidedisputesbetweenthe Design-Builder 
andpersonsorentitiesotherthantheOwner. 

 
§A.4.2.2DecisionbyOwner.IfthepartieshavenotidentifiedaNeutralinSection6.1oftheAgreementorelsewhere intheDesign-
BuildDocumentsthen,exceptforthoseclaimsarisingunderSectionsA.10.3andA.10.5,theOwner 
shallprovideaninitialdecision.AninitialdecisionbytheOwnershallberequiredasaconditionprecedentto 
mediationofallClaimsbetweentheOwnerandDesign-Builderarisingpriortothedatefinalpaymentisdue,unless 
30dayshavepassedaftertheClaimhasbeenreferredtotheOwnerwithnodecisionhavingbeenrenderedbythe 
Owner. 

 
§A.4.2.3TheinitialdecisionpursuanttoSectionsA.4.2.1andA.4.2.2shallbeinwriting,shallstatethereasons 
thereforeandshallnotifythepartiesofanychangeintheContractSumorContractTimeorboth.Theinitialdecision 
shallbefinalandbindingonthepartiesbutsubjectfirsttomediationunderSectionA.4.3andthereaftertosuchother 
disputeresolutionmethodsasprovidedinSection6.2oftheAgreementorelsewhereintheDesign-BuildDocuments. 

 
§A.4.2.4IntheeventofaClaimagainsttheDesign-Builder,theOwnermay,butisnotobligatedto,notifythesurety, 
ifany,ofthenatureandamountoftheClaim.IftheClaimrelatestoapossibilityofaDesign-Builder'sdefault,the 
Ownermay,butisnotobligatedto,notifythesuretyandrequestthesurety'sassistance inresolvingthecontroversy. 

 
§A.4.2.5IfaClaimrelatestooristhesubjectofamechanic'slien,thepartyassertingsuchClaimmayproceedin 
accordancewithapplicablelawtocomplywiththeliennoticeorfilingdeadlinespriortoinitialresolutionofthe Claim. 

 
§A.4.3MEDIATION 
§A.4.3.1AnyClaimarisingoutoforrelatedtotheDesign-BuildContract, exceptthosewaivedasprovidedforin 
SectionsA.4.1.10, A.9.10.4andA.9.10.5,shall,afterinitialdecisionoftheClaimor30daysaftersubmissionofthe 
Claimforinitialdecision, besubjecttomediation asaconditionprecedenttoarbitration ortheinstitution oflegalor equitable 
orotherbindingdisputeresolution proceedings byeitherparty. 

 
§A.4.3.2ThepartiesshallendeavortoresolvetheirClaimsbymediation which,unlessthepartiesmutuallyagree 
otherwise,shallbeinaccordancewiththeConstructionIndustryMediation RulesoftheAmericanArbitration Association 
currentlyineffectatthetimeofthemediation.Requestformediationshallbefiledinwritingwiththe otherpartytotheDesign-
BuildContractandwiththeAmerican Arbitration Association.Therequestmaybemade 
concurrentlywiththefilingofademandforarbitration orotherbindingdisputeresolutionproceedingsbut,insuch 
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event,mediation shallproceedinadvancethereoforoflegalorequitableproceedings,whichshallbestayedpending 
mediationforaperiodof60daysfromthedateoffiling,unlessstayedforalongerperiodbyagreement oftheparties orcourtorder. 

 
§A.4.3.3Thepartiesshallsharethemediator'sfeeandanyfilingfees equally.Themediationshallbeheldintheplace 
wheretheProjectislocated,unlessanotherlocationismutuallyagreedupon.Agreementsreachedinmediationshall 
beenforceableassettlementagreementsinanycourthavingjurisdictionthereof 

 
§A.4.4ARBITRATION 
§A.4.4.1Claims,exceptthosewaivedasprovidedforinSectionsA.4.1.10,A.9.10.4andA.9.10.5,forwhichinitial 
decisionshavenotbecomefinalandbinding,andwhichhavenotbeenresolvedbymediation butwhicharesubjectto 
arbitrationpursuanttoSections6.2and6.3oftheAgreement orelsewhereintheDesign-BuildDocuments, shallbe 
decidedbyarbitrationwhich,unlessthepartiesmutuallyagreeotherwise,shallbeinaccordancewiththeConstruction 
IndustryArbitrationRulesoftheAmericanArbitrationAssociation currentlyineffectatthetimeofthearbitration. 
Thedemandforarbitration shallbefiledinwritingwiththeotherpartytotheDesign-BuildContractandwiththe 
AmericanArbitrationAssociation. 

 
§A.4.4.2Ademandforarbitrationmaybemadenoearlierthanconcurrentlywiththefilingofarequestformediation, 
butinnoeventshallitbemadeafterthedatewheninstitutionoflegal orequitableproceedingsbasedonsuchClaim 
wouldbebarredbytheapplicablestatuteoflimitationsasdetermined  pursuanttoSectionA.13.6. 

 
§A.4.4.3 Anarbitration pursuanttothisSectionA.4.4maybejoinedwithanarbitration involvingcommonissuesof 
laworfactbetweentheOwnerorDesign-BuilderandanypersonorentitywithwhomtheOwnerorDesign-Builder hasacontractual 
obligationtoarbitratedisputeswhichdoesnotprohibitconsolidationorjoinder.Nootherarbitration 
arisingoutoforrelatingtotheDesign-BuildContract shallinclude,byconsolidation,joinderorinanyothermanner, 
anadditionalpersonorentitynotapartytotheDesign-BuildContractornotapartytoanagreement withtheOwneror Design-
Builder,exceptbywrittenconsentcontainingaspecificreferencetotheDesign-BuildContractsignedbythe OwnerandDesign-
Builderandanyotherpersonorentitiessoughttobejoined.Consenttoarbitration involvingan additional 
personorentityshallnotconstituteconsenttoarbitrationofanyclaim,disputeorothermatterinquestion notdescribed 
inthewrittenconsentorwithapersonorentitynotnamedordescribedtherein.Theforegoing 
agreementtoarbitrateandotheragreementstoarbitratewithanadditionalpersonorentitydulyconsentedtobythe 
partiestotheAgreement shallbespecificallyenforceableinaccordancewithapplicable lawinanycourthaving jurisdictionthereof 

 
§A.4.4.4ClaimsandTimely Assertion ofClaims.Thepartyfilinganoticeofdemandforarbitrationmustassertinthe demand 
allClaimsthenknowntothatpartyonwhicharbitration ispermittedtobedemanded. 

 
§A.4.4.5JudgmentonFinalAward.Theawardrendered bythearbitratororarbitratorsshallbefinal,andjudgment maybeentered 
uponitinaccordancewithapplicable lawinanycourthavingjurisdiction thereof. 

 
ARTICLE A.5 AWARDOFCONTRACTS 
§A.5.1UnlessotherwisestatedintheDesign-BuildDocuments orthebiddingorproposalrequirements,the 
Design-Builder,assoonaspracticable afterawardoftheDesign-BuildContract,shallfurnishinwritingtotheOwner 
thenamesofadditional personsorentitiesnotoriginally includedintheDesign-Builder'sproposalorinsubstitution 
ofapersonorentity(includingthosewhoaretofurnishdesignservicesormaterials orequipmentfabricated  toa 
specialdesign)proposedforeachprincipalportionoftheWork.TheOwnerwillpromptlyreplytotheDesign-Builder 
inwritingstatingwhetherornottheOwnerhasreasonable objectiontoanysuchproposedadditional personorentity. 
FailureoftheOwnertoreplypromptlyshallconstitutenoticeofnoreasonableobjection. 

 
§A.5.2TheDesign-BuildershallnotcontractwithaproposedpersonorentitytowhomwhichtheOwnerhasmade 
reasonableandtimelyobjection.TheDesign-Buildershallnotberequiredtocontractwithanyonetowhomthe Design-
Builderhasmadereasonableobjection. 

 
§A.5.3IftheOwnerhasreasonable objectiontoapersonorentityproposedbytheDesign-Builder,the 
Design-BuildershallproposeanothertowhomtheOwnerhasnoreasonableobjection.Iftheproposed butrejected 
additionalpersonorentitywasreasonablycapableofperformingtheWork,theContractSumandContractTimeshall 
beincreasedordecreasedbythedifference,ifany,occasionedbysuchchange,andanappropriateChangeOrdershall 
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beissuedbeforecommencementofthesubstituteperson'sorentity'sWork.However,noincreaseintheContract 
SumorContractTimeshallbeallowedforsuchchangeunlesstheDesign-Builderhasactedpromptly 
andresponsivelyinsubmittingnamesasrequired. 

 
§A.5.4TheDesign-BuildershallnotchangeapersonorentitypreviouslyselectediftheOwnermakesreasonable 
objectiontosuchsubstitute. 

 
§A.5.5CONTINGENTASSIGNMENTOFCONTRACTS 
§A.5.5.1Eachagreement foraportionoftheWorkisassignedbytheDesign-BuildertotheOwnerprovidedthat: 

.1  assignment iseffectiveonlyaftertermination oftheDesign-BuildContractbytheOwnerforcause 
pursuanttoSection  A.14.2andonlyforthoseagreementswhichtheOwneracceptsbynotifyingthe contractor 
inwriting;and 

.2 assignment issubjecttothepriorrightsofthesurety,ifany,obligated underbondrelatingtothe 
Design-BuildContract. 

 
§A.5.5.2Uponsuchassignment, iftheWorkhasbeensuspended formorethan30days,theContractor's 
compensationshallbeequitably adjustedforincreasesincostresultingfromthesuspension. 

 
ARTICLEA.6 CONSTRUCTIONBYOWNERORBYSEPARATE CONTRACTORS 
§A.6.1OWNER'SRIGHTTOPERFORM CONSTRUCTIONANDTOAWARDSEPARATECONTRACTS 
§A.6.1.1TheOwnerreservestherighttoperformconstruction oroperations relatedtotheProjectwiththeOwner's 
ownforcesandtoawardseparatecontractsinconnectionwithotherportionsoftheProjectorotherconstructionor 
operationsonthesite.TheDesign-BuildershallcooperatewiththeOwnerandseparatecontractorswhoseworkmight 
interferewiththeDesign-Builder'sWork.IftheDesign-Builderclaimsthatdelayoradditionalcostisinvolved 
becauseofsuchactionbytheOwner,theDesign-BuildershallmakesuchClaimasprovidedinSectionA.4.1. 

 
§A.6.1.2Theterm"separatecontractor"shallmeananycontractorretained bytheOwnerpursuanttoSectionA.6.1.1. 

 
§A.6.1.3TheOwnershallprovideforcoordinationoftheactivitiesoftheOwner'sownforcesandofeachseparate 
contractorwiththeworkoftheDesign-Builder,whoshallcooperatewiththem.TheDesign-Buildershallparticipate 
withotherseparatecontractorsandtheOwnerinreviewingtheirconstruction scheduleswhendirectedtodoso.The Design-
Buildershallmakeanyrevisionstotheconstructionschedule deemednecessary afterajointreviewand 
mutualagreement.Theconstructionschedulesshallthenconstitutetheschedulestobeusedby theDesign-Builder, separate 
contractorsandtheOwneruntilsubsequentlyrevised. 

 
§A.6.2MUTUALRESPONSIBILITY 
§A.6.2.1TheDesign-BuildershallaffordtheOwnerandseparatecontractorsreasonableopportunityforintroduction 
andstorageoftheirmaterials andequipmentandperformanceoftheiractivitiesandshallconnectandcoordinatethe 
Design-Builder'sconstructionandoperations withtheirsasrequired bytheDesign-BuildDocuments. 

 
§A.6.2.2IfpartoftheDesign-Builder's Workdependsforproperexecution orresultsupondesign,construction oroperations 
bytheOwneroraseparatecontractor,theDesign-Buildershall,priortoproceedingwiththatportionofthe 
Work,promptlyreporttotheOwnerapparentdiscrepanciesordefectsinsuchotherconstructionthatwouldrenderit 
unsuitableforsuchproperexecution andresults.FailureoftheDesign-Buildersotoreportshallconstitutean 
acknowledgmentthattheOwner'sorseparatecontractor'scompleted orpartiallycompletedconstruction isfitand 
propertoreceivetheDesign-Builder'sWork,exceptastodefectsnotthenreasonablydiscoverable. 

 
§A.6.2.3TheOwnershallbereimbursedby theDesign-BuilderforcostsincurredbytheOwnerwhicharepayableto aseparate 
contractorbecauseofdelays,improperlytimedactivitiesordefectiveconstruction oftheDesign-Builder. 
TheOwnershallberesponsibletotheDesign-Builderforcostsincurredby theDesign-Builderbecauseofdelays, 
improperlytimedactivities, damagetotheWorkordefectiveconstructionofaseparatecontractor. 

 
§A.6.2.4TheDesign-BuildershallpromptlyremedydamagewrongfullycausedbytheDesign-Buildertocompleted 
orpartiallycompleted constructionortopropertyoftheOwnerorseparatecontractors. 

 
§A.6.2.5TheOwnerandeachseparatecontractorshallhavethesameresponsibilitiesforcuttingandpatchingasare 
describedinSectionA.3.13. 
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§A.6.3OWNER'SRIGHTTOCLEANUP 
§A.6.3.1IfadisputearisesamongtheDesign-Builder, separatecontractorsandtheOwnerastotheresponsibility 
undertheirrespective contractsformaintainingthepremisesandsurroundingareafreefromwastematerials 
andrubbish,theOwnermaycleanupandtheOwnershallallocatethecostamongthoseresponsible. 

 
ARTICLE A.7 CHANGESINTHEWORK 
§A.7.1GENERAL 
§A.7.1.1ChangesintheWorkmaybeaccomplishedafterexecution oftheDesign-Build Contract,andwithout 
invalidatingtheDesign-BuildContract,byChangeOrderorConstructionChangeDirective,subjecttothelimitations 
statedinthisArticleA.7andelsewhere  intheDesign-BuildDocuments. 

 
§A.7.1.2AChangeOrdershallbebaseduponagreement betweentheOwnerandDesign-Builder. AConstruction 
ChangeDirectivemaybeissuedbytheOwnerwithorwithoutagreement by theDesign-Builder. 

 
§A.7.1.3ChangesintheWorkshallbeperformed underapplicableprovisionsoftheDesign-BuildDocuments, andtheDesign-
Buildershallproceedpromptly,unlessotherwiseprovidedintheChangeOrderorConstructionChange Directive. 

 
§A.7.2CHANGEORDERS 
§A.7.2.1AChangeOrderisawritteninstrument signedby theOwnerandDesign-Builderstatingtheiragreement 
uponallofthefollowing: 

.1 achangeintheWork; 

.2 theamountoftheadjustment,ifany,intheContractSum;and 

.3 theextentoftheadjustment,ifany,intheContractTime. 
 

§A.7.2.2IftheOwnerrequestsaproposalforachangeintheWorkfromtheDesign-Builderandsubsequentlyelects 
nottoproceedwiththechange,aChangeOrdershallbeissuedtoreimbursetheDesign-Builderforanycostsincurred 
forestimatingservices,designservicesorpreparation ofproposedrevisionstotheDesign-BuildDocuments. 

 
§A.7.2.3Methods usedindetermining adjustmentstotheContractSummayincludethoselistedinSectionA.7.3.3. 

 
§A.7.3CONSTRUCTIONCHANGEDIRECTIVES 
§A.7.3.1AConstructionChangeDirectiveisawrittenordersignedbytheOwnerdirectingachangeintheWorkprior toagreement 
onadjustment,ifany,intheContractSumorContractTime,orboth.TheOwnermaybyConstruction 
ChangeDirective,withoutinvalidatingtheDesign-Build Contract,orderchangesintheWorkwithinthegeneralscope 
oftheDesign-BuildDocuments consistingofadditions,deletions orotherrevisions,theContractSumandContract 
Timebeingadjustedaccordingly. 

 
§A.7.3.2AConstructionChangeDirectiveshallbeusedintheabsenceoftotalagreement onthetermsofaChange 
Order. 

 
§A.7.3.3IftheConstructionChangeDirectiveprovidesforanadjustmenttotheContractSum,theadjustmentshallbe 
basedononeofthefollowingmethods: 

.1 mutual acceptanceofalumpsumproperlyitemizedandsupported bysufficient substantiatingdatato 
permitevaluation; 

.2 unitpricesstatedintheDesign-BuildDocumentsorsubsequentlyagreedupon,orequitablyadjustedas 
providedinSectionA.4.1.9; 

.3  costtobedeterminedinamanneragreeduponbythepartiesandamutuallyacceptablefixedor percentage 
fee;or 

.4 asprovidedinSectionA.7.3.6. 
 

§A.7.3.4UponreceiptofaConstructionChangeDirective,theDesign-Buildershallpromptlyproceedwiththe 
changeintheWorkinvolvedandadvisetheOwneroftheDesign-Builder'sagreement ordisagreement withthe 
method,ifany,providedintheConstructionChangeDirectivefordetermining  theproposedadjustment inthe Contract  
SumorContractTime. 
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§A.7.3.5AConstruction ChangeDirectivesignedbytheDesign-Builderindicatestheagreementofthe 
Design-Buildertherewith, includingadjustment inContractSumandContractTimeorthemethodfordetermining 
them.Suchagreement shallbeeffective immediately andshallberecordedasaChangeOrder. 

 
§A.7.3.6IftheDesign-BuilderdoesnotrespondpromptlyordisagreeswiththemethodforadjustmentintheContract 
Sum,themethodandtheadjustmentshallbedetermined bytheOwneronthebasisofreasonable expendituresand savingsof 
thoseperformingtheWorkattributabletothechange,including,incaseofanincreaseintheContractSum, areasonable 
allowanceforoverhead andprofit.Insuchcase,andalsounderSectionA.7.3.3.3, theDesign-Builder 
shallkeepandpresent,insuchformastheOwnermayprescribe,anitemizedaccountingtogetherwithappropriate 
supportingdata.Unlessotherwise providedintheDesign-BuildDocuments,costsforthepurposesofthisSection 
A.7.3.6shallbelimitedtothefollowing: 

.1 additional costsofprofessional services; 

.2 costsoflabor,includingsocialsecurity,oldageandunemployment insurance,fringebenefitsrequired 
byagreement orcustom,andworkers’ compensation insurance; 

.3 costsofmaterials,suppliesandequipment,including costoftransportation,whetherincorporatedor 
consumed; 

.4 rentalcostsofmachineryandequipment,exclusiveofhandtools,whetherrentedfromthe 
Design-Builder orothers; 

.5 costsofpremiumsforallbondsandinsurance,permitfees,andsales,useorsimilartaxesrelatedtothe 
Work;and 

.6 additional costsofsupervisionandfieldofficepersonneldirectlyattributabletothechange. 
 

§A.7.3.7TheamountofcredittobeallowedbytheDesign-Builder totheOwnerforadeletionorchangethatresults 
inanetdecreaseintheContract  Sumshallbeactualnetcost.WhenbothadditionsandcreditscoveringrelatedWork 
orsubstitutionsareinvolvedinachange,theallowanceforoverhead andprofitshallbefiguredonthebasisofnet 
increase,ifany,withrespecttothatchange. 

 
§A.7.3.8PendingfinaldeterminationofthetotalcostofaConstructionChangeDirectivetotheOwner,amountsnot 
indisputeforsuchchangesintheWorkshallbeincludedinApplicationsforPayment accompaniedbyaChange 
Orderindicatingtheparties' agreement withpartorallofsuchcosts.Foranyportionofsuchcostthatremainsin 
dispute,theOwnershallmakeaninterimdetermination forpurposesofmonthlypaymentforthosecosts.That 
determinationofcostshalladjusttheContractSumonthesamebasisasaChangeOrder,subjecttotherightofthe Design-
BuildertodisagreeandassertaClaiminaccordancewithArticleA.4. 

 
§A.7.3.9WhentheOwnerandDesign-Builderreachagreement concerningtheadjustmentsintheContractSumand 
ContractTime,orotherwisereachagreement upontheadjustments,suchagreementshallbeeffectiveimmediately andshallbe 
recordedbypreparationandexecutionofanappropriateChangeOrder. 

 
§A.7.4MINORCHANGESINTHEWORK 
§A.7.4.1TheOwnershallhaveauthoritytoorderminorchangesintheWorknotinvolvingadjustmentintheContract 
Sumorextension oftheContract TimeandnotinconsistentwiththeintentoftheDesign-BuildDocuments. Such 
changesshallbeeffected  bywrittenorderandshallbebindingontheDesign-Builder.TheDesign-Buildershallcarry 
outsuchwrittenorderspromptly. 

 
ARTICLE A.8 TIME 
§A.8.1DEFINITIONS 
§A.8.1.1Unlessotherwiseprovided,  ContractTimeistheperiodoftime,includingauthorizedadjustments,allottedin theDesign-
BuildDocumentsforSubstantialCompletionoftheWork. 

 
§A.8.1.2ThedateofcommencementoftheWorkshallbethedatestatedintheAgreement unlessprovisionismade 
forthedatetobefixedina noticetoproceedissuedbytheOwner. 

 
§A.8.1.3ThedateofSubstantialCompletion isthedatedeterminedbytheOwnerinaccordancewithSectionA.9.8. 

 
§A.8.1.4Theterm"day"asusedintheDesign-BuildDocuments shallmeancalendardayunlessotherwise specifically 
defined. 
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§A.8.2PROGRESSANDCOMPLETION 
§A.8.2.1TimelimitsstatedintheDesign-BuildDocuments areoftheessenceoftheDesign-BuildContract.By 
executingtheDesign-BuildContract,theDesign-BuilderconfirmsthattheContractTimeisareasonable periodfor 
performingtheWork. 

 
§A.8.2.2TheDesign-Buildershallnotknowingly, exceptbyagreement orinstruction oftheOwnerinwriting, prematurely 
commenceconstructionoperations onthesiteorelsewhere priortotheeffectivedateofinsurance 
requiredbyArticleA.IItobefurnished by theDesign-BuilderandOwner.ThedateofcommencementoftheWork 
shallnotbechanged by theeffectivedateofsuchinsurance.Unlessthedateofcommencementisestablished bythe Design-
BuildDocuments oranoticetoproceedgivenbytheOwner,theDesign-BuildershallnotifytheOwnerin writing 
notlessthanfivedaysorotheragreedperiodbeforecommencingtheWorktopermitthetimelyfilingof 
mortgages,mechanic'sliensandothersecurityinterests. 

 
§A.8.2.3TheDesign-BuildershallproceedexpeditiouslywithadequateforcesandshallachieveSubstantial 
Completion withintheContractTime. 

 
§A.8.3 DELAYSANDEXTENSIONSOFTIME 
§A.8.3.1IftheDesign-BuilderisdelayedatanytimeinthecommencementorprogressoftheWorkbyanactor 
neglectoftheOwnerorofaseparatecontractor employedbytheOwner,orbychanges  orderedintheWork,orby 
labordisputes,fire,unusualdelayindeliveries, unavoidablecasualties orothercausesbeyondtheDesign-Builder's control,orby 
delayauthorizedby theOwnerpendingresolution ofdisputespursuanttotheDesign-BuildDocuments, orby 
othercauseswhichtheOwnerdeterminesmayjustifydelay,thentheContractTimeshallbeextendedbyChange 
OrderforsuchreasonabletimeastheOwnermaydetermine. 

 
§A.8.3.2 Claimsrelatingtotimeshallbemadeinaccordancewithapplicable provisionsofSectionA.4.1.7. 

 
§A.8.3.3ThisSectionA.8.3doesnotprecluderecoveryofdamagesfordelaybyeitherpartyunderotherprovisionsof theDesign-
BuildDocuments. 

 
ARTICLE A.9 PAYMENTSANDCOMPLETION 
§A.9.1CONTRACT SUM 
§A.9.1.1TheContractSumisstatedintheDesign-BuildDocumentsand,includingauthorizedadjustments,isthe 
totalamountpayablebytheOwnertotheDesign-BuilderforperformanceoftheWorkundertheDesign-Build 
Documents. 

 
§A.9.2SCHEDULEOFVALUES 
§A.9.2.1BeforethefirstApplicationforPayment,wheretheContractSumisbasedupona StipulatedSumortheCost 
oftheWorkplusContractor'sFeewithaGuaranteedMaximum Price,theDesign-BuildershallsubmittotheOwner 
aninitialscheduleofvaluesallocatedtovariousportionsoftheWorkpreparedinsuchformandsupportedbysuch 
datatosubstantiateitsaccuracyastheOwnermayrequire.Thisschedule,unlessobjectedtobytheOwner,shallbe 
usedasabasisforreviewingtheDesign-Builder'sApplicationsforPayment.Thescheduleofvaluesmaybeupdated 
periodicallytoreflectchangesintheallocation oftheContractSum. 

 
§A.9.3APPLICATIONSFOR PAYMENT 
§A.9.3.1Atleasttendaysbeforethedateestablishedforeachprogresspayment,theDesign-Buildershallsubmitto 
theOwneranitemizedApplication forPaymentforoperations completed inaccordancewiththecurrentscheduleof 
values.Suchapplicationshallbenotarized,ifrequired,andsupported  bysuchdatasubstantiatingthe 
Design-Builder'srighttopaymentastheOwnermayrequire,suchascopiesofrequisitionsfromContractors 
andmaterialsuppliers, andreflectingretainageifprovidedforintheDesign-BuildDocuments: 

 
§A.9.3.1.1AsprovidedinSectionA.7.3.8,suchapplicationsmayincluderequestsforpaymentonaccountofChanges 
intheWorkwhichhavebeenproperlyauthorizedbyConstructionChangeDirectives  butarenotyetincludedin ChangeOrders. 

 
§A.9.3.1.2Suchapplications maynotincluderequestsforpayment  forportionsoftheWorkforwhichthe 
Design-BuilderdoesnotintendtopaytoaContractorormaterial supplierorotherpartiesproviding servicesforthe 
Design-Builder,unlesssuchWorkhasbeenperformed byotherswhomtheDesign-Builderintendstopay. 
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§A.9.3.2 Unlessotherwiseprovided intheDesign-BuildDocuments, paymentsshallbemadeonaccountofmaterials 
andequipmentdeliveredandsuitablystoredatthesiteforsubsequent incorporationintheWork.Ifapprovedin 
advancebytheOwner,paymentmaysimilarly bemadeformaterials  andequipment suitablystoredoffthesiteata location 
agreeduponinwriting.Payment formaterials andequipmentstoredonoroffthesiteshallbeconditioned uponcompliance 
bytheDesign-Builderwithproceduressatisfactory totheOwnertoestablishtheOwner'stitleto 
suchmaterialsandequipmentorotherwiseprotecttheOwner's interestandshallincludethecostsofapplicable 
insurance,storageandtransportationtothesiteforsuchmaterialsandequipmentstoredoffthesite. 

 
§A.9.3.3TheDesign-BuilderwarrantsthattitletoallWorkotherthanInstrumentsofServicecoveredbyan 
ApplicationforPaymentwillpasstotheOwnernolaterthanthetimeofpayment.TheDesign-Builderfurther 
warrantsthat,uponsubmittalofanApplication forPayment,allWorkforwhichCertificates forPaymenthavebeen 
previouslyissuedandpaymentsreceivedfromtheOwnershall,tothebestoftheDesign-Builder'sknowledge, 
informationandbelief,befreeandclearofliens,Claims,securityinterests orencumbrancesinfavorofthe 
Design-Builder,Contractors,Subcontractors,materialsuppliers,orotherpersonsorentitiesmakinga claimbyreason 
ofhavingprovidedlabor,materialsandequipment relatingtotheWork. 

 
§A.9.4ACKNOWLEDGEMENTOFAPPLICATION FORPAYMENT 
§A.9.4.1TheOwnershall,withinsevendaysafterreceiptoftheDesign-Builder'sApplication forPayment,issueto theDesign-
Builderawrittenacknowledgementof receiptoftheDesign-Builder'sApplication forPaymentindicating 
theamounttheOwnerhasdeterminedtobeproperlydueand,ifapplicable,thereasonsforwithholdingpaymentin wholeorinpart. 

 
§A.9.5DECISIONSTOWITHHOLDPAYMENT 
§A.9.5.1TheOwnermaywithhold apayment  inwholeorinparttotheextentreasonablynecessarytoprotectthe 
OwnerduetotheOwner'sdeterminationthattheWorkhasnotprogressedtothepointindicated  intheApplicationfor Payment 
orthatthequalityofWorkisnotinaccordancewiththeDesign-BuildDocuments.TheOwnermayalso withhold 
apaymentor,becauseofsubsequentlydiscoveredevidence,maynullifythewholeorapartofan 
ApplicationforPaymentpreviouslyissuedtosuchextentasmaybenecessarytoprotecttheOwnerfromlossfor whichtheDesign-
Builderisresponsible,including lossresultingfromactsandomissions, becauseofthefollowing: 

.1 defectiveWorknotremedied; 

.2 third-partyclaimsfiledor reasonable evidenceindicatingprobablefilingofsuchclaimsunlesssecurity 
acceptabletotheOwnerisprovidedbytheDesign-Builder; 

.3 failureoftheDesign-Builder tomakepaymentsproperlytoContractors orfordesignserviceslabor, 
materialsorequipment; 

.4 reasonableevidencethattheWorkcannotbecompletedfortheunpaidbalanceoftheContractSum; 

.5 damagetotheOwneroraseparatecontractor; 

.6 reasonable evidencethattheWorkwillnotbecompletedwithintheContractTimeandthattheunpaid 
balancewouldnotbeadequatetocoveractualorliquidated damagesfortheanticipated delay;or 

.7 persistentfailuretocarryouttheWorkinaccordancewiththeDesign-BuildDocuments. 
 

§A.9.5.2Whentheabovereasonsforwithholding paymentareremoved,paymentwillbemadeforamounts 
previouslywithheld. 

 
§A.9.6PROGRESSPAYMENTS 
§A.9.6.1AftertheOwnerhasissuedawrittenacknowledgementofreceiptoftheDesign-Builder'sApplication for 
Payment, theOwnershallmakepaymentoftheamount,inthemannerandwithinthetimeprovidedinthe 
Design-BuildDocuments. 

 
§A.9.6.2 TheDesign-BuildershallpromptlypaytheArchitect,eachdesignprofessional andotherconsultants 
retaineddirectlybytheDesign-Builder,uponreceiptofpaymentfromtheOwner,outoftheamountpaidtothe Design-
Builderonaccountof eachsuchparty'srespectiveportionoftheWork,theamounttowhicheachsuchpartyis entitled. 

 
§A.9.6.3 TheDesign-BuildershallpromptlypayeachContractor,uponreceiptofpaymentfromtheOwner,outofthe 
amountpaidtotheDesign-BuilderonaccountofsuchContractor'sportionoftheWork,theamounttowhichsaid Contractor 
isentitled,reflectingpercentagesactuallyretainedfrompaymentstotheDesign-Builderonaccountofthe 
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Contractor'sportionoftheWork.TheDesign-Buildershall,byappropriateagreement witheachContractor, require 
eachContractortomakepaymentstoSubcontractorsinasimilarmanner. 

 
§A.9.6.4TheOwnershallhavenoobligationtopayortoseetothepaymentofmoneytoaContractor exceptasmay otherwise berequired 
bylaw. 

 
§A.9.6.5PaymenttomaterialsuppliersshallbetreatedinamannersimilartothatprovidedinSectionsA.9.6.3and 
A.9.6.4. 

 
§A.9.6.6Aprogresspayment,orpartialorentireuseoroccupancy oftheProjectby theOwner,shallnotconstitute 
acceptanceofWorknotinaccordancewiththeDesign-BuildDocuments. 

 
§A.9.6.7UnlesstheDesign-BuilderprovidestheOwnerwithapayment bondinthefullpenalsumoftheContract 
Sum,paymentsreceived by theDesign-BuilderforWorkproperlyperformed byContractorsandsuppliersshallbe 
heldbytheDesign-BuilderforthoseContractorsorsupplierswhoperformed Workorfurnished materials,orboth, 
undercontractwiththeDesign-Builderforwhichpayment wasmadeby theOwner.Nothingcontainedhereinshall 
requiremoneytobeplacedinaseparateaccountandnotbecommingled withmoneyoftheDesign-Builder,shall 
createanyfiduciaryliabilityortortliabilityonthepartoftheDesign-Builderforbreachoftrustorshallentitleany 
personorentitytoanawardofpunitivedamagesagainsttheDesign-Builderforbreachoftherequirementsofthis provision. 

 
§A.9.7 FAILUREOFPAYMENT 
§A.9.7.1IfforreasonsotherthanthoseenumeratedinSectionA.9.5.1,theOwnerdoesnotissueapaymentwithinthe 
timeperiodrequired bySection5.1.3oftheAgreement,thentheDesign-Buildermay,uponsevenadditional days' 
writtennoticetotheOwner,stoptheWorkuntilpaymentoftheamountowinghasbeenreceived.TheContractTime 
shallbeextendedappropriatelyandtheContract Sumshallbeincreased by theamountoftheDesign-Builder's 
reasonablecostsofshutdown,delayandstart-up,plusinterestasprovidedforintheDesign-BuildDocuments. 

 
§A.9.8SUBSTANTIALCOMPLETION 
§A.9.8.1SubstantialCompletion  isthestageintheprogressoftheWorkwhentheWorkordesignatedportionthereof 
issufficientlycompleteinaccordancewiththeDesign-BuildDocuments sothattheOwnercanoccupyorusethe 
Workoraportionthereofforitsintendeduse. 

 
§A.9.8.2 WhentheDesign-BuilderconsidersthattheWork,oraportionthereofwhichtheOwneragreestoaccept 
separately,issubstantiallycomplete,theDesign-BuildershallprepareandsubmittotheOwneracomprehensivelist 
ofitemstobecompleted orcorrectedpriortofinalpayment.Failuretoincludeanitemonsuchlistdoesnotalterthe 
responsibilityoftheDesign-BuildertocompleteallWorkinaccordancewiththeDesign-BuildDocuments. 

 
§A.9.8.3UponreceiptoftheDesign-Builder'slist,theOwnershallmakeaninspection todeterminewhetherthe Workordesignated 
portionthereofissubstantiallycomplete.IftheOwner'sinspectiondisclosesanyitem,whetheror notincluded ontheDesign-
Builder'slist,whichisnotsubstantiallycomplete,theDesign-Buildershallcompleteor correctsuchitem.Insuchcase,theDesign-
Buildershallthensubmitarequestforanotherinspection bytheOwnerto determinewhethertheDesign-
Builder'sWorkissubstantially complete. 

 
§A.9.8.4IntheeventofadisputeregardingwhethertheDesign-Builder's Workissubstantiallycomplete,thedispute 
shallberesolvedpursuanttoArticleA.4. 

 
§A.9.8.5WhentheWorkordesignated portionthereofissubstantiallycomplete,theDesign-Buildershallpreparefor 
theOwner'ssignature anAcknowledgementofSubstantialCompletion which,whensignedbytheOwner,shall establish  
(1)thedateofSubstantial Completion oftheWork,(2)responsibilitiesbetweentheOwnerand 
Design-Builderforsecurity,maintenance,heat,utilities,damagetotheWorkandinsurance,and(3)thetimewithin 
whichtheDesign-BuildershallfinishallitemsonthelistaccompanyingtheAcknowledgement.WhentheOwner's inspection 
disclosesthattheWorkoradesignated portionthereofissubstantiallycomplete,theOwnershallsignthe 
AcknowledgementofSubstantial Completion.Warranties requiredbytheDesign-BuildDocumentsshallcommence 
onthedateofSubstantialCompletion oftheWorkordesignatedportionthereofunlessotherwise providedinthe 
AcknowledgementofSubstantial Completion. 
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§A.9.8.6UponexecutionoftheAcknowledgementof Substantial  Completionandconsentofsurety,ifany,theOwner 
shallmakepaymentofretainageapplyingtosuchWorkordesignatedportionthereof Suchpaymentshallbeadjusted 
forWorkthatisincomplete ornotinaccordancewiththerequirementsoftheDesign-BuildDocuments. 

 
§A.9.9PARTIAL OCCUPANCYORUSE 
§A.9.9.1TheOwnermayoccupyoruseanycompleted orpartiallycompletedportionoftheWorkatanystagewhen 
suchportionisdesignatedbyseparateagreement withtheDesign-Builder,providedsuchoccupancyoruseis 
consentedtobytheinsurer,ifsorequired bytheinsurer,andauthorized bypublicauthorities havingjurisdiction over 
theWork.Suchpartialoccupancy orusemaycommencewhetherornottheportionissubstantiallycomplete, 
providedtheOwnerandDesign-Builderhaveacceptedinwritingtheresponsibilitiesassignedtoeachofthemfor 
payments,retainage,ifany,security,maintenance,heat,utilities,damagetotheWorkandinsurance, andhaveagreed 
inwritingconcerningtheperiodforcompletionorcorrection oftheWorkandcommencementofwarranties required bytheDesign-
BuildDocuments. WhentheDesign-Builderconsidersaportionsubstantiallycomplete,the 
Design-BuildershallprepareandsubmitalisttotheOwnerasprovidedunderSectionA.9.8.2.Consentofthe 
Design-Buildertopartialoccupancyoruseshallnotbeunreasonablywithheld.ThestageoftheprogressoftheWork 
shallbedeterminedby writtenagreementbetweentheOwnerandDesign-Builder. 

 
§A.9.9.2Immediatelypriortosuchpartialoccupancy oruse,theOwnerandDesign-Buildershalljointlyinspectthe 
areatobeoccupiedorportionoftheWorktobeusedtodetermine  andrecordthecondition oftheWork. 

 
§A.9.9.3Unlessotherwiseagreedupon,partialoccupancy  oruseofaportionorportionsoftheWorkshallnot 
constituteacceptanceofWorknotcomplyingwiththerequirementsoftheDesign-BuildDocuments. 

 
§A.9.10FINALCOMPLETIONANDFINAL PAYMENT 
§A.9.10.1Uponreceiptof writtennoticethattheWorkisreadyforfinalinspectionandacceptanceanduponreceiptof 
afinalApplicationforPayment,theOwnershallpromptlymakesuchinspectionand,whentheOwnerfindstheWork 
acceptableundertheDesign-BuildDocuments andfullyperformed,  theOwnershall,subjecttoSectionA.9.10.2, promptly 
makefinalpaymenttotheDesign-Builder. 

 
§A.9.10.2Neitherfinalpaymentnoranyremainingretainedpercentage willbecomedueuntiltheDesign-Builder 
submitstotheOwner(1)anaffidavitthatpayrolls,billsformaterialsandequipment, andotherindebtedness 
connectedwiththeWorkforwhichtheOwnerortheOwner's propertymightberesponsibleorencumbered (less 
amountswithheldbyOwner)havebeenpaidorotherwisesatisfied,(2)a certificateevidencingthatinsurancerequired bytheDesign-
BuildDocumentstoremain inforceafterfinalpaymentiscurrentlyineffectandwillnotbecancelled 
orallowedtoexpireuntilatleast30days'priorwrittennoticehasbeengiventotheOwner,(3)awrittenstatementthat theDesign-
Builderknowsofnosubstantialreasonthattheinsurancewillnotberenewable tocovertheperiod requiredbytheDesign-
BuildDocuments,(4)consentofsurety,ifany,tofinalpayment,and(5)ifrequired by the Owner,otherdataestablishing 
paymentorsatisfaction ofobligations, suchasreceipts,releasesandwaiversofliens, claims,securityinterests 
orencumbrancesarisingoutoftheDesign-BuildContract,totheextentandinsuchformas 
maybedesignatedbytheOwner.IfaContractor refusestofurnisha releaseorwaiverrequired bytheOwner,the Design-
BuildermayfurnishabondsatisfactorytotheOwnertoindemnitytheOwneragainstsuchlien.Ifsuchlien remainsunsatisfied 
afterpaymentsaremade,theDesign-BuildershallrefundtotheOwnerallmoneythattheOwner maybeliabletopayinconnection 
withthedischargeofsuchlien,includingallcostsandreasonable attorneys'fees. 

 
§A.9.10.3If,aftertheOwnerdeterminesthattheDesign-Builder'sWorkordesignatedportionthereofissubstantially completed,  
finalcompletion thereofismateriallydelayedthroughnofaultoftheDesign-Builderorbyissuanceofa 
ChangeOrderoraConstructionChangeDirectiveaffectingfinalcompletion,theOwnershall,uponapplication by the Design-
Builder,makepaymentofthebalancedueforthatportionoftheWorkfullycompleted andaccepted.Ifthe 
remainingbalanceforWorknotfullycompleted orcorrectedislessthanretainagestipulated intheDesign-Build 
Documents,andifbondshavebeenfurnished,thewrittenconsentofsuretytopayment  ofthebalancedueforthat 
portionoftheWorkfullycompleted andacceptedshallbesubmitted bytheDesign-Builder.Suchpaymentshallbe 
madeundertermsandconditions governingfinalpayment,exceptthatitshallnotconstituteawaiverofclaims. 

 
§A.9.10.4ThemakingoffinalpaymentshallconstituteawaiverofClaimsbytheOwnerexceptthosearisingfrom: 

.1 liens,Claims,securityinterests orencumbrances arisingoutoftheDesign-BuildDocuments and unsettled; 
.2 failureoftheWorktocomplywiththerequirementsoftheDesign-BuildDocuments; or 
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.3 termsofspecialwarranties requiredbytheDesign-BuildDocuments. 
 

§A.9.10.5Acceptanceoffinalpaymentby theDesign-Builder,aContractor ormaterial  suppliershallconstitutea 
waiverofclaimsby thatpayeeexceptthosepreviouslymadeinwritingandidentifiedby thatpayeeasunsettledatthe 
timeoffinalApplicationforPayment. 

 
ARTICLE A.10 PROTECTION OFPERSONSANDPROPERTY 
§A.10.1SAFETYPRECAUTIONSANDPROGRAMS 
§A.10.1.1TheDesign-Buildershallberesponsibleforinitiatingandmaintainingallsafetyprecautionsandprograms inconnection 
withtheperformanceoftheDesign-BuildContract. 

 
§A.10.2SAFETY OFPERSONS ANDPROPERTY 
§A.10.2.1TheDesign-Buildershalltakereasonable precautionsforsafetyof,andshallprovidereasonableprotection 
topreventdamage,injuryorlossto: 

.1 employees ontheWorkandotherpersonswhomaybeaffectedthereby; 

.2 theWorkandmaterials andequipmenttobeincorporatedtherein,whetherinstorageonoroffthesite 
orunderthecare,custodyorcontroloftheDesign-BuilderortheDesign-Builder'sContractorsor 
Subcontractors;and 

.3 otherpropertyatthesiteoradjacentthereto,suchastrees,shrubs,lawns,walks,pavements,roadways, 
structuresandutilitiesnotdesignatedforremoval,relocation orreplacement inthecourseof construction. 

 
§A.10.2.2TheDesign-Buildershallgivenoticesandcomplywithapplicablelaws,ordinances,rules,regulationsand 
lawfulordersofpublicauthorities bearingonsafetyofpersonsorpropertyortheirprotectionfromdamage,injuryor loss. 

 
§A.10.2.3TheDesign-Buildershallerectandmaintain,asrequired byexistingconditionsandperformanceofthe Design-
BuildDocuments,reasonable safeguardsforsafetyandprotection, includingpostingdangersignsandother warnings 
againsthazards,promulgatingsafetyregulationsandnotifying ownersandusersofadjacentsitesand utilities. 

 
§A.10.2.4Whenuseorstorageofexplosives  orotherhazardous materials orequipmentorunusualmethods are 
necessaryforexecution oftheWork,theDesign-Buildershallexerciseutmostcareandcarryonsuchactivities  under supervision 
ofproperlyqualifiedpersonnel. 

 
§A.10.2.5TheDesign-Buildershallpromptlyremedydamageandloss(otherthandamageorlossinsured under 
propertyinsurancerequired by theDesign-BuildDocuments)topropertyreferredtoinSectionsA.10.2.1.2and 
A.10.2.1.3causedinwholeorinpartbytheDesign-Builder,theArchitect,aContractor, aSubcontractor,oranyone 
directlyorindirectlyemployed byanyofthemorbyanyoneforwhoseactstheymaybeliableandforwhichthe Design-
BuilderisresponsibleunderSectionsA.l0.2.1.2andA.l0.2.1.3,exceptdamageorlossattributabletoactsor omissions 
oftheOwneroranyonedirectlyorindirectlyemployed bytheOwner,orbyanyoneforwhoseactsthe 
Ownermaybeliable,andnotattributabletothefaultornegligenceoftheDesign-Builder.Theforegoingobligations oftheDesign-
BuilderareinadditiontotheDesign-Builder'sobligationsunderSectionA.3.17. 

 
§A.10.2.6TheDesign-Builder shalldesignateinwritingtotheOwneraresponsibleindividualwhosedutyshallbethe 
preventionofaccidents. 

 
§A.10.2.7TheDesign-Buildershallnotloadorpermitanypartoftheconstruction orsitetobeloadedsoasto endanger 
itssafety. 

 
§A.10.3HAZARDOUSMATERIALS 
§A.10.3.1Ifreasonable precautionswillbeinadequatetopreventforeseeable bodilyinjuryordeathtopersons 
resultingfromamaterial orsubstance,includingbutnotlimitedtoasbestosorpolychlorinatedbiphenyl(PCB), 
encounteredonthesitebytheDesign-Builder,theDesign-Buildershall,uponrecognizingthecondition,immediately 
stopWorkintheaffectedareaandreporttheconditiontotheOwner. 

 

 
 

AlA DocumentA141TM-2004ExhibitA.Copyright©2004byTheAmerican InstituteofArchitects.Allrightsreserved.WARNING:ThisAlA®Documentis 



AlADocumentA14FM-2004ExhibitA.Copyright©2004byTheAmericanInstituteofArchitects.Allrightsreserved.WARNING:ThisAlA®Documentis 
Init. protectedbyU.S.CopyrightLawandInternationalTreaties.UnauthorizedreproductionordistributionofthisAlA®Document,orany portionofit,may     24 

resultinseverecivilandcriminalpenalties,andwillbeprosecutedtothemaximumextentpossibleunderthelaw.ThisdocumentwasproducedbyAlA 
softwareat11:08:59on11/28/2011underOrderNo.1991149099_1whichexpireson02/09/2012,andisnotforresale. 
UserNotes: (1299402850)

 

§A.10.3.2TheOwnershallobtaintheservicesofalicensedlaboratorytoverifythepresenceorabsenceofthe material 
orsubstancereportedby theDesign-Builderand,intheeventsuchmaterialorsubstanceisfoundtobe 
present,toverifythatithasbeenrenderedharmless.Unlessotherwise  required bytheDesign-BuildDocuments,the 
OwnershallfurnishinwritingtotheDesign-Builderthenamesandqualifications ofpersonsorentitieswhoareto 
performtestsverifyingthepresenceorabsenceofsuchmaterialorsubstanceorwhoaretoperformthetaskofremoval 
orsafecontainment ofsuchmaterialorsubstance.TheDesign-BuildershallpromptlyreplytotheOwnerinwriting 
statingwhetherornottheDesign-BuilderhasreasonableobjectiontothepersonsorentitiesproposedbytheOwner.If theDesign-
BuilderhasanobjectiontoapersonorentityproposedbytheOwner,theOwnershallproposeanotherto whomtheDesign-
Builderhasnoreasonable objection. Whenthematerialorsubstancehasbeenrenderedharmless, 
workintheaffectedareashallresumeuponwrittenagreementoftheOwnerandDesign-Builder.TheContractTime 
shallbeextendedappropriately, andtheContractSumshallbeincreased intheamountoftheDesign-Builder's 
reasonableadditional costsofshutdown, delayandstart-up,whichadjustments shallbeaccomplished asprovidedin ArticleA.7. 

 
§A.10.3.3Tothefullestextentpermittedbylaw,theOwnershallindemnifyandholdharmlesstheDesign-Builder, Contractors, 
Subcontractors,Architect,Architect'sconsultantsandtheagentsandemployeesofanyofthemfromand 
againstClaims,damages,lossesandexpenses,including butnotlimitedtoattorneys'fees,arisingoutoforresulting 
fromperformanceoftheWorkintheaffectedareaif infactthematerialorsubstanceexistsonsiteasofthedateofthe 
Agreement,isnotdisclosedintheDesign-BuildDocumentsandpresentstheriskofbodilyinjuryordeathasdescribed 
inSectionA.l0.3.1andhasnotbeenrenderedharmless,providedthatsuchClaim,damage,lossorexpenseis 
attributabletobodilyinjury,sickness,diseaseordeathortoinjurytoordestructionoftangibleproperty(otherthanthe 
Workitself)totheextentthatsuchdamage,lossorexpenseisnotduetothenegligenceoftheDesign-Builder, Contractors, 
Subcontractors,Architect,  Architect'sconsultants  andtheagentsandemployeesofanyofthem. 

 
§A.10.4TheOwnershallnotberesponsible underSectionAI0.3formaterialsandsubstances broughttothesiteby theDesign-
Builderunlesssuchmaterials orsubstanceswererequiredbytheDesign-BuildDocuments. 

 
§A.10.5If,withoutnegligenceonthepartoftheDesign-Builder,theDesign-Builderisheldliableforthecostof remediation 
ofahazardousmaterialorsubstancesolelybyreasonofperformingWorkasrequired bythe 
Design-BuildDocuments,theOwnershallindemnifytheDesign-Builderforallcostandexpensetherebyincurred. 

 
§A.10.6EMERGENCIES 
§A.10.6.1Inanemergencyaffecting safetyofpersonsorproperty,theDesign-Buildershallact,atthe 
Design-Builder'sdiscretion,topreventthreatened damage,injuryorloss.Additional  compensationorextension of 
timeclaimedbytheDesign-BuilderonaccountofanemergencyshallbedeterminedasprovidedinSectionA.4.1.7 andArticleA.7. 

 
ARTICLEA.11 INSURANCEAND BONDS 
§A.11.1ExceptasmayotherwisebesetforthintheAgreementorelsewhereintheDesign-BuildDocuments,the 
OwnerandDesign-Buildershallpurchaseandmaintainthefollowingtypesofinsurancewithlimitsofliabilityand deductible 
amountsandsubjecttosuchtermsandconditions,assetforthinthisArticleAll. 

 
§A.11.2DESIGN-BUILDER'SLIABILITY INSURANCE 
§A.11.2.1TheDesign-Buildershallpurchasefromandmaintaininacompanyorcompanieslawfullyauthorizedtodo 
businessinthejurisdictioninwhichtheProjectislocatedsuchinsuranceaswillprotecttheDesign-Builderfrom 
claimssetforthbelowthatmayariseoutoforresultfromtheDesign-Builder's operationsundertheDesign-Build 
ContractandforwhichtheDesign-Builder maybelegallyliable,whethersuchoperationsbebytheDesign-Builder, 
byaContractororbyanyonedirectlyorindirectlyemployedbyanyofthem,orbyanyoneforwhoseactsanyofthem maybeliable: 

.1 claimsunderworkers' compensation, disabilitybenefitandothersimilaremployeebenefitactswhich 
areapplicabletotheWorktobeperformed; 

.2 claimsfordamagesbecauseofbodilyinjury,occupational sicknessordisease,ordeathofthe 
Design-Builder'semployees; 

.3 claimsfordamagesbecauseofbodilyinjury,sicknessordisease,ordeathofanypersonotherthanthe 
Design-Builder'semployees; 

.4 claimsfordamagesinsuredbyusualpersonalinjuryliabilitycoverage; 
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.5 claimsfordamages, otherthantotheWorkitself,becauseofinjurytoordestruction oftangible 
property,includinglossofuseresultingtherefrom; 

.6 claimsfordamagesbecauseofbodilyinjury,deathofapersonorpropertydamagearisingoutof ownership,  
maintenanceoruseofamotorvehicle; 

.7 claimsforbodilyinjuryorpropertydamagearisingoutofcompletedoperations;and 

.8 claimsinvolvingcontractual liabilityinsuranceapplicable totheDesign-Builder's obligationsunder 
SectionA.3.17. 

 
§A.11.2.2Theinsurancerequired bySectionA.l1.2.1shallbewrittenfornotlessthanlimitsofliabilityspecifiedin theDesign-
BuildDocumentsorrequiredbylaw,whichever coverageisgreater.Coverages, whetherwrittenonan occurrenceorclaims-
madebasis,shallbemaintained withoutinterruption fromdateofcommencementoftheWork 
untildateoffinalpaymentandterminationofanycoveragerequiredtobemaintained afterfinalpayment. 

 
§A.11.2.3CertificatesofinsuranceacceptabletotheOwnershallbefiledwiththeOwnerpriortocommencementof 
theWork.Thesecertificatesandtheinsurance  policiesrequiredbythisSectionA.l1.2shallcontainaprovisionthat 
coveragesaffordedunderthepolicieswillnotbecanceledorallowedtoexpireuntilatleast30days'priorwritten 
noticehasbeengiventotheOwner.Ifanyoftheforegoinginsurancecoverages arerequiredtoremaininforceafter 
finalpaymentandarereasonablyavailable,anadditionalcertificateevidencingcontinuation ofsuchcoverageshallbe submitted 
withthefinalApplicationforPaymentasrequiredbySectionA.9.10.2. Information concerningreduction 
ofcoverageonaccountofrevisedlimitsorclaimspaidundertheGeneralAggregate,orboth,shallbefurnished bythe Design-
BuilderwithreasonablepromptnessinaccordancewiththeDesign-Builder'sinformation andbelie£ 

 
§A.11.3OWNER'SLIABILITYINSURANCE 
§A.11.3.1 TheOwnershallberesponsibleforpurchasing  andmaintainingtheOwner'susualliabilityinsurance. 

 
§A.11.4PROPERTY INSURANCE 
§A.11.4.1Unlessotherwise provided,theOwnershallpurchaseandmaintain,inacompanyorcompanies lawfully 
authorizedtodobusinessinthejurisdictioninwhichtheProjectislocated,propertyinsurancewrittenonabuilder's 
risk,"all-risk" orequivalent policyformintheamountoftheinitialContractSum,plusthevalueofsubsequent Design-
BuildContractmodificationsandcostofmaterials suppliedorinstalled byothers,comprisingtotalvaluefor 
theentireProjectatthesiteonareplacement costbasiswithoutoptionaldeductibles.Suchpropertyinsuranceshallbe maintained, 
unlessotherwise providedintheDesign-BuildDocuments orotherwiseagreedinwritingbyallpersons 
andentitieswhoarebeneficiariesofsuchinsurance,untilfinalpaymenthasbeenmadeasprovidedinSectionA.9.10 
oruntilnopersonorentityotherthantheOwnerhasaninsurableinterestinthepropertyrequired bythisSection 
A.11.4tobecovered,whichever islater.Thisinsuranceshallincludeinterests oftheOwner,Design-Builder, Contractors 
andSubcontractorsintheProject. 

 
§A.11.4.1.1Propertyinsuranceshallbeonan"all-risk"orequivalentpolicyformandshallinclude,withoutlimitation, insurance 
againsttheperilsoffire(withextendedcoverage)andphysicallossordamageincluding,without duplicationofcoverage, 
theft,vandalism,maliciousmischief, collapse,earthquake, flood,windstorm, falsework, 
testingandstartup,temporarybuildingsanddebrisremoval,includingdemolition occasioned byenforcement ofany applicable 
legalrequirements,andshallcoverreasonable compensationforDesign-Builder'sservicesandexpenses 
requiredasaresultofsuchinsuredloss. 

 
§A.11.4.1.2IftheOwnerdoesnotintendtopurchasesuchpropertyinsurancerequiredbytheDesign-BuildContract 
andwithallofthecoverages intheamountdescribedabove,theOwnershallsoinformtheDesign-Builderinwriting 
priortocommencementoftheWork.TheDesign-Buildermaytheneffectinsurancethatwillprotecttheinterests oftheDesign-
Builder,ContractorsandSubcontractorsintheWork,and,byappropriateChangeOrder,thecostthereof 
shallbechargedtotheOwner.IftheDesign-BuilderisdamagedbythefailureorneglectoftheOwnertopurchaseor maintain 
insuranceasdescribed abovewithoutsonotifyingtheDesign-Builderinwriting,thentheOwnershallbear allreasonable 
costsproperlyattributable thereto. 

 
§A.11.4.1.3Ifthepropertyinsurancerequiresdeductibles,theOwnershallpaycostsnotcoveredbecauseofsuch deductibles. 

 
§A.11.4.1.4ThispropertyinsuranceshallcoverportionsoftheWorkstoredoffthesiteandalsoportionsoftheWork intransit. 
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§A.11.4.1.5PartialoccupancyoruseinaccordancewithSectionA.9.9shallnotcommenceuntiltheinsurance 
companyorcompaniesprovidingpropertyinsurancehaveconsentedtosuchpartialoccupancyoruse,byendorsement 
orotherwise.TheOwnerandtheDesign-Buildershalltakereasonable stepstoobtainconsentoftheinsurance company 
orcompaniesandshall,withoutmutualwrittenconsent,takenoactionwithrespecttopartialoccupancy or 
usethatwouldcausecancellation,lapseorreductionofinsurance. 

 
§A.11.4.2BoilerandMachineryInsurance.TheOwnershallpurchaseandmaintainboilerandmachineryinsurance required 
bytheDesign-BuildDocuments orbylaw,whichshallspecifically coversuchinsuredobjectsduring 
installationanduntilfinalacceptancebytheOwner;thisinsurance  shallincludeinterestsoftheOwner, 
Design-Builder,Contractors andSubcontractorsintheWork,andtheOwnerandDesign-Buildershallbenamed insureds. 

 
§A.11.4.3LossofUseInsurance.TheOwner,attheOwner'soption,maypurchaseandmaintainsuchinsuranceas 
willinsuretheOwneragainstlossofuseoftheOwner'spropertyduetofireorotherhazards,howevercaused.The 
OwnerwaivesallrightsofactionagainsttheDesign-Builder,Architect,  theDesign-Builder'sotherdesign 
professionals,ifany,ContractorsandSubcontractorsforlossofuseoftheOwner'sproperty,includingconsequential 
lossesduetofireorotherhazards,however caused. 

 
§A.11.4.4IftheDesign-Builderrequests inwritingthatinsuranceforrisksotherthanthosedescribedhereinorother 
specialcausesoflossbeincluded inthepropertyinsurance  policy,theOwnershall,ifpossible,includesuch 
insurance,andthecostthereofshallbechargedtotheDesign-BuilderbyappropriateChangeOrder. 

 
§A.11.4.5IfduringtheProjectconstructionperiodtheOwnerinsuresproperties,realorpersonalorboth,ator 
adjacenttothesitebypropertyinsuranceunderpoliciesseparatefromthoseinsuringtheProject,orifafterfinal payment 
propertyinsuranceistobeprovided onthecompletedProjectthrough apolicyorpoliciesotherthanthose insuring 
theProjectduringtheconstructionperiod,theOwnershallwaiveallrightsinaccordancewiththetermsof 
SectionA.ll.4.7fordamagescausedbyfireorothercausesoflosscoveredby thisseparatepropertyinsurance.All 
separatepoliciesshallprovidethiswaiverofsubrogationbyendorsementorotherwise. 

 
§A.11.4.6Beforeanexposuretolossmayoccur,theOwnershallfilewiththeDesign-Builderacopyofeachpolicy thatincludes 
insurancecoveragesrequired by thisSectionA.11.4.Eachpolicyshallcontainallgenerallyapplicable 
conditions,definitions,exclusionsandendorsementsrelatedtothisProject.Eachpolicyshallcontainaprovisionthat 
thepolicywillnotbecanceledorallowedtoexpireandthatitslimitswillnotbereduceduntilatleast30days'prior 
writtennoticehasbeengiventotheDesign-Builder. 

 
§A.11.4.7WaiversofSubrogation.TheOwnerandDesign-Builderwaiveallrightsagainsteachotherandanyoftheir consultants, 
separatecontractorsdescribed inSectionA.6.1,ifany,Contractors, Subcontractors, agentsand 
employees,eachoftheother,andanyoftheircontractors, subcontractors,agentsandemployees,fordamagescaused 
byfireorothercausesoflosstotheextentcoveredbypropertyinsurance obtainedpursuanttothisSectionA.11.4or 
otherpropertyinsuranceapplicabletotheWork,exceptsuchrightsastheyhavetoproceedsofsuchinsuranceheldby 
theOwnerasfiduciary.TheOwnerorDesign-Builder,asappropriate, shallrequire oftheseparatecontractors described 
inSectionA.6.1,ifany,andtheContractors, Subcontractors,agentsandemployeesofanyofthem,by appropriateagreements, 
writtenwherelegallyrequiredforvalidity,similarwaiverseachinfavorofotherparties 
enumeratedherein.Thepoliciesshallprovidesuchwaiversofsubrogation byendorsementorotherwise.Awaiverof 
subrogationshallbeeffectiveastoapersonorentityeventhoughthatpersonorentitywouldotherwisehaveadutyof 
indemnification,contractualorotherwise,eventhoughthepersonorentitydidnotpaytheinsurancepremiumdirectly 
orindirectly,andwhetherornotthepersonorentityhadaninsurableinterestinthepropertydamaged. 

 
§A.11.4.8AlossinsuredunderOwner'spropertyinsuranceshallbeadjusted bytheOwnerasfiduciaryandmade 
payabletotheOwnerasfiduciaryfortheinsureds,astheirinterestsmayappear,subjecttorequirementsofany applicable 
mortgageeclauseandofSectionA.11.4.10. TheDesign-BuildershallpayContractorstheirjustsharesof 
insuranceproceedsreceivedbytheDesign-Builder,and,by appropriateagreements,writtenwherelegallyrequiredfor 
validity,shallrequireContractors  tomakepaymentstotheirSubcontractorsinsimilarmanner. 

 
§A.11.4.9 Ifrequiredinwritingby apartyininterest,theOwnerasfiduciaryshall,uponoccurrenceofaninsuredloss, 
givebondforproperperformanceoftheOwner'sduties.Thecostofrequiredbondsshallbechargedagainstproceeds 
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receivedasfiduciary.TheOwnershalldepositinaseparateaccountproceedssoreceived, whichtheOwnershall 
distributeinaccordancewithsuchagreement asthepartiesininterestmayreach.Ifaftersuchlossnootherspecial agreement 
ismadeandunlesstheOwnerterminatestheDesign-BuildContractforconvenience,replacement of damaged  
propertyshallbeperformed bytheDesign-Builderafternotification ofaChangeintheWorkinaccordance withArticleA.7. 

 
§A.11.4.10TheOwnerasfiduciaryshallhavepowertoadjustandsettlealosswithinsurersunlessoneofthepartiesin 
interestshallobjectinwritingwithinfivedaysafteroccurrenceoflosstotheOwner'sexerciseofthispower.;The 
Ownerasfiduciaryshall,inthecaseofadecisionoraward,makesettlementwithinsurersinaccordancewith directions 
ofadecisionoraward.Ifdistribution ofinsurance proceedsbyarbitration isrequired,thearbitratorswill directsuchdistribution. 

 
§A.11.5 PERFORMANCEBOND ANDPAYMENTBOND 
§A.11.5.1TheOwnershallhavetherighttorequiretheDesign-Buildertofurnish bondscoveringfaithful performanceoftheDesign-
BuildContractandpaymentofobligationsarisingthereunder,includingpaymenttodesign 
professionalsengagedbyoronbehalfoftheDesign-Builder,asstipulatedinbiddingrequirementsorspecifically required 
intheAgreement orelsewhereintheDesign-BuildDocuments onthedateofexecution oftheDesign-Build Contract. 

 
ARTICLE A.12 UNCOVERINGAND CORRECTIONOFWORK 
§A.12.1UNCOVERINGOFWORK 
§A.12.1.1IfaportionoftheWorkiscoveredcontrarytorequirementsspecifically expressedintheDesign-Build 
Documents,itmustbeuncovered fortheOwner'sexaminationandbereplaced attheDesign-Builder'sexpense without  
changeintheContractTime. 

 
§A.12.1.2IfaportionoftheWorkhasbeencoveredwhichtheOwnerhasnotspecificallyrequestedtoexamineprior 
toitsbeingcovered,theOwnermayrequesttoseesuchWorkanditshallbeuncovered bytheDesign-Builder.Ifsuch 
WorkisinaccordancewiththeDesign-BuildDocuments,costsofuncoveringandreplacement shall,byappropriate 
ChangeOrder,beattheOwner'sexpense.IfsuchWorkisnotinaccordancewiththeDesign-BuildDocuments, 
correctionshallbeattheDesign-Builder'sexpenseunlesstheconditionwascausedbytheOwneroraseparate 
contractor,inwhicheventtheOwnershallberesponsible forpaymentofsuchcosts. 

 
§A.12.2CORRECTIONOFWORK 
§A.12.2.1BEFOREORAFTERSUBSTANTIALCOMPLETION. 
§A.12.2.1.1TheDesign-BuildershallpromptlycorrectWorkrejectedbytheOwnerorfailingtoconformtothe 
requirementsoftheDesign-BuildDocuments,whetherdiscoveredbeforeorafterSubstantial  Completionandwhether 
ornotfabricated,installedorcompleted.CostsofcorrectingsuchrejectedWork,includingadditionaltesting,shallbe attheDesign-
Builder'sexpense. 

 
§A.12.2.2AFTERSUBSTANTIAL COMPLETION 
§A.12.2.2.1InadditiontotheDesign-Builder'sobligationsunderSectionA.3.5,if,withinoneyearafterthedateof 
Substantial Completionorafterthedateforcommencementofwarranties establishedunderSectionA.9.8.5orby 
termsofanapplicablespecialwarrantyrequiredbytheDesign-Build Documents,anyoftheWorkisfoundtobenotin 
accordancewiththerequirementsoftheDesign-BuildDocuments,theDesign-Buildershallcorrectitpromptlyafter 
receiptofwrittennoticefromtheOwnertodosounlesstheOwnerhaspreviouslygiventheDesign-Builderawritten 
acceptanceofsuchcondition.  TheOwnershallgivesuchnoticepromptlyafterdiscovery ofthecondition.Duringthe one-
yearperiodforcorrection ofWork,iftheOwnerfailstonotify theDesign-BuilderandgivetheDesign-Builderan 
opportunitytomakethecorrection,theOwnerwaivestherightstorequirecorrection bytheDesign-Builderandto 
makeaclaimforbreachofwarranty.IftheDesign-Builderfailstocorrectnon-conformingWorkwithina reasonable 
timeduringthatperiodafterreceiptofnoticefromtheOwner,theOwnermaycorrectitinaccordancewithSection A.2.5. 

 
§A.12.2.2.2Theone-yearperiodforcorrection ofWorkshallbeextendedwithrespecttoportionsofWorkfirst performed 
afterSubstantial CompletionbytheperiodoftimebetweenSubstantialCompletion andtheactual performanceoftheWork. 
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§A.12.2.2.3Theone-yearperiodforcorrectionofWorkshallnotbeextendedbycorrective Workperformed bythe 
Design-BuilderpursuanttothisSectionA.12.2. 

 
§A.12.2.3TheDesign-BuildershallremovefromthesiteportionsoftheWorkwhicharenotinaccordancewiththe requirements of 
theDesign-BuildDocumentsandareneithercorrectedbytheDesign-Buildernoraccepted bythe Owner. 

 
§A.12.2.4TheDesign-Buildershallbearthecostofcorrectingdestroyedordamagedconstruction,whethercompleted 
orpartiallycompleted, oftheOwnerorseparatecontractorscausedbytheDesign-Builder'scorrectionorremovalof 
WorkwhichisnotinaccordancewiththerequirementsoftheDesign-BuildDocuments. 

 
§A.12.2.5NothingcontainedinthisSectionA.12.2shallbeconstruedtoestablishaperiodoflimitationwithrespect 
tootherobligationstheDesign-BuildermighthaveundertheDesign-BuildDocuments.Establishmentoftheone-year 
periodforcorrectionofWorkasdescribed  inSectionA.12.2.2relatesonlytothespecificobligation ofthe 
Design-BuildertocorrecttheWork,andhasnorelationshiptothetimewithinwhichtheobligationtocomplywiththe Design-
BuildDocumentsmaybesoughttobeenforced,norto thetimewithinwhichproceedingsmaybecommenced toestablish theDesign-
Builder'sliabilitywithrespecttotheDesign-Builder'sobligations otherthanspecificallyto correcttheWork. 

 
§A.12.3ACCEPTANCEOFNONCONFORMINGWORK 
§A.12.3.1IftheOwnerpreferstoacceptWorknotinaccordancewiththerequirementsoftheDesign-Build 
Documents,theOwnermaydosoinsteadofrequiring its removalandcorrection,inwhichcasetheContractSumwill beequitably 
adjustedbyChangeOrder.Suchadjustmentshallbeeffectedwhetherornotfinalpaymenthasbeen made. 

 
ARTICLEA.13 MISCELLANEOUSPROVISIONS 
§A.13.1GOVERNINGLAW 
§A.13.1.1TheDesign-BuildContractshallbegoverned bythelawoftheplacewheretheProjectislocated. 

 
§A.13.2SUCCESSORSANDASSIGNS 
§A.13.2.1TheOwnerandDesign-Builderrespectively bindthemselves, theirpartners,successors, assignsandlegal 
representativestotheotherpartyheretoandtopartners,successors,assignsandlegalrepresentativesofsuchother 
partyinrespecttocovenants,agreementsandobligations containedintheDesign-BuildDocuments.Exceptas provided 
inSectionA.13.2.2,neitherpartytotheDesign-Build ContractshallassigntheDesign-Build Contractasa 
wholewithoutwrittenconsentoftheother.Ifeitherpartyattemptstomakesuchanassignment withoutsuchconsent, 
thatpartyshallnevertheless remainlegallyresponsibleforallobligationsundertheDesign-Build Contract. 

 
§A.13.2.2 TheOwnermay,withoutconsentoftheDesign-Builder,assigntheDesign-Build Contracttoan institutional 
lenderprovidingconstruction financingfortheProject.Insuchevent,thelendershallassumethe 
Owner'srightsandobligationsundertheDesign-BuildDocuments.TheDesign-Buildershallexecuteallconsents reasonably 
requiredtofacilitatesuchassignment. 

 
§A.13.3WRITTENNOTICE 
§A.13.3.1Writtennoticeshallbedeemedtohavebeendulyservedifdeliveredinpersontotheindividualoramember 
ofthefirmorentityortoanofficerofthecorporation forwhichitwasintended,orifsentbyregistered orcertified 
mailtothelastbusinessaddressknowntothepartygivingnotice. 

 
§A.13.4RIGHTSANDREMEDIES 
§A.13.4.1DutiesandobligationsimposedbytheDesign-BuildDocuments andrightsandremediesavailable 
thereundershallbeinadditiontoandnotalimitation ofduties,obligations,rightsandremediesotherwiseimposedor 
available bylaw. 

 
§A.13.4.2NoactionorfailuretoactbytheOwnerorDesign-Buildershallconstituteawaiverofarightorduty 
affordedthemundertheDesign-Build Documents,norshallsuchactionorfailuretoactconstituteapproval ofor 
acquiescenceinabreachthereunder,exceptasmaybespecificallyagreedinwriting. 
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§A.13.5TESTSANDINSPECTIONS 
§A.13.5.1Tests,inspectionsandapprovalsofportionsoftheWorkrequiredbytheDesign-BuildDocumentsorby 
laws,ordinances,rules, regulationsorordersofpublicauthoritieshavingjurisdictionshallbemadeatanappropriate 
time.Unlessotherwiseprovided,theDesign-Buildershallmakearrangementsforsuchtests,inspectionsand 
approvalswithanindependenttestinglaboratoryorentityacceptabletotheOwner orwiththeappropriatepublic 
authority,andshallbearall relatedcostsoftests,inspections andapprovals.TheDesign-Buildershallgivetimely 
noticeofwhenandwheretestsandinspectionsaretobemadesothattheOwnermaybe presentforsuchprocedures. 

 
§A.13.5.2IftheOwnerorpublic authoritieshavingjurisdictiondeterminethatportionsoftheWorkrequireadditional 
testing,inspectionorapprovalnotincludedunderSectionA.l3.5.1,theOwnershallinwritinginstructthe 
Design-Buildertomakearrangementsforsuchadditionaltesting,inspectionorapprovalbyanentityacceptabletothe 
Owner,andtheDesign-BuildershallgivetimelynoticetotheOwnerofwhenandwheretestsandinspectionsaretobe 
madesothattheOwnermaybepresentforsuchprocedures.Suchcosts,exceptasprovidedinSectionA.l3.5.3,shall 
beattheOwner'sexpense. 

 
§A.13.5.3Ifsuchproceduresfortesting,inspectionorapprovalunderSectionsA.l3.5.1andA.l3.5.2revealfailureof 
theportionsoftheWorktocomplywithrequirementsestablishedbytheDesign-BuildDocuments,allcosts made 
necessarybysuchfailure,includingthoseofrepeatedprocedures,shallbeattheDesign-Builder'sexpense. 

 
§A.13.5.4Requiredcertificatesoftesting,inspectionorapprovalshall,unlessotherwiserequiredbytheDesign-Build 
Documents,besecuredbytheDesign-Builderandpromptlydelivered totheOwner. 

 
§A.13.5.5IftheOwneristoobservetests,inspectionsorapprovalsrequiredbytheDesign-BuildDocuments,the 
Ownerwilldo sopromptlyand,wherepracticable,atthenormalplaceoftesting. 

 
§A.13.5.6TestsorinspectionsconductedpursuanttotheDesign-BuildDocumentsshallbemadepromptlytoavoid 
unreasonabledelayintheWork. 

 
§A.13.6COMMENCEMENTOFSTATUTORYLIMITATIONPERIOD 
§A.13.6.1AsbetweentheOwnerandDesign-Builder: 

.1 BeforeSubstantialCompletion.Astoactsorfailurestoactoccurring priortothe relevantdateof Substantial 
Completion,anyapplicablestatuteoflimitationsshallcommencetorunandanyalleged causeof 
actionshallbedeemedtohave accruedinanyandalleventsnotlaterthansuch dateof Substantial 
Completion; 

.2 BetweenSubstantialCompletion andFinalApplication forPayment.Astoactsorfailurestoact occurring 
subsequenttotherelevant dateofSubstantialCompletionandpriortoissuanceofthefinal 
ApplicationforPayment,anyapplicablestatuteoflimitationsshallcommencetorunandanyalleged 
causeofactionshallbedeemedtohave accruedinanyandalleventsnotlaterthanthe dateofissuance 
ofthefinalApplicationforPayment;and 

.3 AfterFinalApplication forPayment.Astoactsorfailurestoactoccurringaftertherelevantdateof 
issuanceofthefinalApplicationforPayment,anyapplicablestatuteoflimitationsshallcommenceto 
runandanyallegedcauseof actionshallbedeemedtohaveaccruedinanyandalleventsnotlaterthan 
thedateofanyactorfailuretoactbytheDesign-BuilderpursuanttoanyWarrantyprovidedunder 
SectionA.3.5,thedateofanycorrectionoftheWorkorfailuretocorrecttheWorkbythe 
Design-BuilderunderSectionA.l2.2,  orthedateof actualcommissionofanyotheractorfailureto 
performanydutyorobligationbytheDesign-BuilderorOwner,whicheveroccurslast. 

 
ARTICLEA.14 TERMINATIONORSUSPENSIONOFTHE DESIGN/BUILD CONTRACT 
§A.14.1TERMINATIONBYTHEDESIGN-BUILDER 
§A.14.1.1TheDesign-BuildermayterminatetheDesign-Build ContractiftheWorkisstoppedfora periodof30 
consecutivedaysthroughnoactorfaultoftheDesign-BuilderoraContractor,Subcontractorortheiragentsor 
employeesoranyotherpersonsorentitiesperformingportionsoftheWorkunderdirectorindirectcontractwiththe 
Design-Builder,foranyofthefollowingreasons: 

.1 issuanceofanorderofacourtorother publicauthorityhavingjurisdictionwhichrequiresallWorkto bestopped; 

.2 an actofgovernment,suchasadeclarationof nationalemergencywhichrequiresallWork tobe stopped; 
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.3 theOwnerhasfailedtomakepaymenttotheDesign-BuilderinaccordancewiththeDesign-Build 
Documents; or 

.4 theOwnerhasfailedtofurnishtotheDesign-Builderpromptly,upontheDesign-Builder'srequest, 
reasonableevidenceasrequired bySectionA.2.2.8. 

 
§A.14.1.2TheDesign-BuildermayterminatetheDesign-BuildContractif,throughnoactorfaultofthe 
Design-BuilderoraContractor,Subcontractorortheiragentsoremployeesoranyotherpersonsorentitiesperforming 
portionsoftheWorkunderdirectorindirectcontractwiththeDesign-Builder,repeatedsuspensions,delaysor 
interruptionsoftheentireWorkbytheOwner,asdescribedinSectionA.14.3,constituteintheaggregatemorethan 
100percentofthetotalnumberofdaysscheduled  forcompletion, or120daysinany365-dayperiod,whichever is less. 

 
§A.14.1.3IfoneofthereasonsdescribedinSectionsA.14.1.1orA.14.1.2exists,theDesign-Buildermay,uponseven 
days'writtennoticetotheOwner,terminatetheDesign-BuildContract  andrecoverfromtheOwnerpayment for 
Workexecutedandforprovenlosswithrespecttomaterials,equipment,tools,andconstructionequipment and machinery,including 
reasonable overhead,profitanddamages. 

 
§A.14.1.4IftheWorkisstoppedforaperiodof60consecutivedaysthroughnoactorfaultoftheDesign-Builderora 
ContractorortheiragentsoremployeesoranyotherpersonsperformingportionsoftheWorkundera directorindirect 
contractwiththeDesign-BuilderbecausetheOwnerhaspersistentlyfailedtofulfilltheOwner's obligationsunderthe Design-
BuildDocumentswithrespecttomattersimportanttotheprogressoftheWork,theDesign-Buildermay,upon sevenadditional  
days'writtennoticetotheOwner,terminatetheDesign-BuildContractandrecoverfromtheOwner asprovidedinSectionA.14.1.3. 

 
§A.14.2TERMINATION BYTHE OWNERFOR CAUSE 
§A.14.2.1TheOwnermayterminatetheDesign-BuildContract iftheDesign-Builder: 

.1 persistentlyorrepeatedlyrefusesorfailstosupplyenoughproperlyskilledworkersor propermaterials; 

.2 failstomakepaymenttoContractorsforservices,materialsorlaborinaccordancewiththerespective agreements 
betweentheDesign-BuilderandtheArchitectandContractors; 

.3  persistently disregardslaws,ordinances orrules,regulationsorordersofapublicauthorityhaving jurisdiction; 
or 

.4 otherwiseisguiltyofsubstantial  breachofaprovision oftheDesign-BuildDocuments. 
 

§A.14.2.2Whenanyoftheabovereasonsexist,theOwnermaywithoutprejudicetoanyotherrightsorremedies 
oftheOwnerandaftergivingtheDesign-BuilderandtheDesign-Builder'ssurety,ifany,sevendays'writtennotice, 
terminateemployment oftheDesign-Builder andmay,subjecttoanypriorrightsofthesurety: 

.1 takepossessionofthesiteandofallmaterials, equipment,tools,andconstruction equipment and 
machinerythereonownedbytheDesign-Builder; 

.2 acceptassignment ofcontractspursuanttoSectionA.5.5.1;and 

.3 finishtheWorkbywhateverreasonable methodtheOwnermaydeemexpedient.Uponrequestofthe 
Design-Builder,theOwnershallfurnishtotheDesign-Builder adetailedaccountingofthecosts 
incurredbytheOwnerinfinishingtheWork. 

 
§A.14.2.3WhentheOwnerterminatestheDesign-BuildContractforoneofthereasonsstatedinSectionA.14.2.1,the 
Design-BuildershallnotbeentitledtoreceivefurtherpaymentuntiltheWorkisfinished. 

 
§A.14.2.4IftheunpaidbalanceoftheContractSumexceedscostsoffinishingtheWorkandotherdamagesincurred 
bytheOwnerandnotexpresslywaived,suchexcessshallbepaidtotheDesign-Builder.Ifsuchcostsanddamages 
exceedtheunpaidbalance,theDesign-BuildershallpaythedifferencetotheOwner. 

 
§A.14.3SUSPENSION  BYTHE OWNERFORCONVENIENCE 
§A.14.3.1TheOwnermay,withoutcause,ordertheDesign-Builderinwritingtosuspend,delayorinterrupttheWork 
inwholeorinpartforsuchperiodoftimeastheOwnermaydetermine. 

 
§A.14.3.2TheContractSumandContractTimeshallbeadjustedforincreasesinthecostandtimecausedby suspension, 
delayorinterruption asdescribedinSectionA.14.3.1. AdjustmentoftheContractSumshallinclude 
profit.Noadjustmentshallbemadetotheextent: 
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.1 thatperformanceis,wasorwouldhavebeensosuspended,delayedorinterruptedbyanothercausefor 
whichtheDesign-Builderisresponsible;or 

.2 thatanequitableadjustmentismadeordeniedunderanotherprovisionoftheDesign-Build Contract. 
 

§A.14.4TERMINATIONBYTHE OWNERFOR CONVENIENCE 
§A.14.4.1TheOwnermay,atanytime,terminatetheDesign-BuildContractfor theOwner'sconvenienceand 
withoutcause. 

 
§A.14.4.2Uponreceiptofwritten  noticefromtheOwnerofsuchterminationfortheOwner'sconvenience,the 
Design-Buildershall: 

.1 ceaseoperationsas directedbytheOwnerinthenotice; 

.2 takeactionsnecessary,orthattheOwnermaydirect,fortheprotectionandpreservationoftheWork; 
and 

.3 exceptforWorkdirectedtobeperformedpriorto theeffectivedateofterminationstatedinthenotice, 
terminateallexistingcontractsandpurchaseordersandenterintonofurthercontractsandpurchase orders. 

 
§A.14.4.3Intheeventofterminationfor theOwner'sconveniencepriortocommencementofconstruction,the Design-
Buildershall beentitledtoreceivepaymentfordesignservicesperformed,costsincurredbyreasonofsuch 
terminationandreasonableoverheadandprofitondesignservicesnotcompleted.Incase ofterminationforthe 
Owner'sconvenienceaftercommencementofconstruction,theDesign-Buildershallbeentitledtoreceive payment forWork 
executedandcostsincurredbyreasonofsuchtermination,alongwithreasonableoverheadandprofitonthe Worknotexecuted. 

 
DESOTO INDEPENDENT SCHOOL DISTRICT 

 
 
 

OWNER(Signature) CONTRACTOR(Signature) 

(Printednameandtitle) (Printednameandtitle) 



 

ExhibitA.1 
SUPPLEMENTARYTERMS AND CONDITIONS TO EXHIBIT A. 

DESOTOlSD/ _ 

ARTICLEA.1.  GENERALPROVISIONS. 

A.1.1.1. AddthefollowingattheendofSubparagraphA.1.1.1: 
TheContractDocumentsexecutedoridentifiedinaccordancewithArticle8shall 
prevailincaseofaninconsistency withsubsequentversionsmadethrough 
manipulatableelectronicoperationsinvolvingcomputers.Intheabsenceofindividual 
signaturesbyOwnerandDesign-Builder,theContractDocumentsidentifiedinthe 
signedcontractprevail. 

 
A.1.1.3. DeleteSubparagraphA.1.1.3initsentiretyand replacewiththefollowing: 

DesignProfessionals 
DesignProfessionals arepersonslawfullylicensedtopracticearchitectureor 
engineeringoranentitylawfullypracticingarchitectureorengineeringidentifiesas 
suchintheAgreementandareemployeesoftheDesign-Builderorhaveadirect 
contractwiththeDesign-Buildertoperformdesignservicesforalloraportionofthe 
Work,andarereferredtothroughouttheDesign-BuildDocumentsasifsingularin number.  
Theterm"Architect"meanstheDesignProfessionals ortheDesign 
Professionals'authorizedrepresentative. 

 
A.1.1.8. DeleteSubparagraphA.1.1.8initsentirety. 

 
A.1.2.1. DeleteSubparagraphA.1.2.1andreplacewiththefollowing: 

TheDesign-BuilderandArchitectshallnotifytheOwnerinwritingiftheDesign-Builder 
orArchitectknowsorshouldhaveknownthatimplementation ofanyinstruction 
receivedfromtheOwner wouldcauseaviolationofanyapplicablelaw. TheDesign- 
BuilderandArchitectshallberesponsibletotheOwnerforcosts anddamages 
resultingfromaviolationofanyapplicablelawwhichtheDesign-BuilderorArchitect 
kneworshouldhaveknownabout. NeithertheDesign-Buildernorthearchitectshall 
beobligatedtoperformanyactwhicheitherbelieveswillviolateanyapplicablelaw. 

 
A.1.2.2. DeleteSubparagraphA.1.2.2inits entirety. 

 
A.1.4.2. AddthefollowingsentenceatthebeginningofA1.4.2: 

TechnicaltermsnotspecificallydefinedintheContractDocumentsshallhavethe 
meaningsgiveninAlADocument"GlossaryofConstructionIndustryTerms",July 
1982edition. 

 
A.1.4.3. AddnewSubparagraphA.1.4.3asfollows: 

A.1.4.3.        The intent of the Design-Build Documents is to include all items 
necessary fortheproperdesign,executionandcompletionoftheWorkbytheDesign- 
Builder.TheDesign-BuildDocumentsarecomplementary,andwhatisrequiredbyone 
shallbeasbindingasifrequiredbyall;performancebytheDesign-Buildershallbe required 
onlyto the extent consistent with the   Design-Build Documents and 
reasonableinferablefromthemasbeingnecessarytoproducetheindicatedresults. 
Incasesofdiscrepancybetween anydrawingandthedimensionfigureswritten 
thereon,thedimensionfiguresshallgovernoverscaleddimensions;DetailedPlan 
Drawingsandaccompanyingnotations shallgovernoverGeneralPlanDrawings; 
SpecificationsshallgovernoverPlanDrawingsandSpecialConditionsshallgovern 
overSpecifications,PlanDrawingsandGeneralConditions.Themostrecentrevision of 
Plansshallcontroloverolderrevisions. 

 
A.1.4.4. AddnewSubparagraphA.1.4.4asfollows: 



-2  

A.1.4.4. Referencetostandardspecifications,manualsorcodesofanytechnical society, 
organizationor  association, or to the  Laws or  Regulations of any governmental 
authority,whethersuchreferencebespecificorbyimplication,shall mean 
thelateststandardspecification,manual,codeorLawsorRegulationsineffect 
asofthedateoftheContractDocuments,exceptasmaybeotherwisespecifically 
statedorwhereaparticularissueisindicated.   Incaseofaconflictbetweenthe 
Specificationsandthereferencedstandard,themorestringentshallgovern. 

 
A.1.4.5. AddnewSubparagraphA.1.4.5asfollows: 

A.1.4.5        Precedence ofthe Contract Documents.The mostrecently issued 
Documenttakesprecedence overpreviousissuesofthesameDocument. Theorder 
ofprecedenceisasfollowswiththehighestauthoritylistedas"1". 

 
.1    ContractModificationssignedbyDesign-BuilderandOwner. 
.2    Addenda,withthoseoflaterdatehavingprecedenceoverthoseofearlierdate. 
.3    SupplementaryTermsandConditions-ExhibitA-1. 
.4    ExhibitsthroughassetoutinArticle1oftheAgreement 
.5    TermsandConditions-ExhibitA 
.6    SpecificationsandDrawings. 

 
A.1.4.6. AddnewSubparagraphA.1.4.6asfollows: 

A.1.4.6.       RelationofSpecificationsandDrawings.Tobeequivalentinauthority 
andpriority. Shouldtheydisagreeinthemselves, orwitheachother,pricesshallbe 
basedonthebetterqualityand greaterquantityofworkindicated. 

 
A.1.4.7. AddnewSubparagraphA.1.4.7asfollows: 

A.1.4.7.       Where theDrawingsandSpecifications,certainproducts,manufacturer's 
tradenames,orcatalognumbersaregiven,itisdonefortheexpresspurposeof 
establishingastandardoffunction,dimension,appearance,andqualityofdesign,in 
harmonywiththeWork,andisnotintendedforthepurposeoflimitingcompetition. 
Materialsorequipmentshallnotbesubstitutedunlesssuchsubstitutionhasbeen 
specificallyacceptedforuseonthisProjectbytheOwner. 

 
A.1.4.8. AddnewSubparagraphA.1.4.8asfollows: 

A.1.4.8.       Whentheworkisgovernedbyreferencetostandards,buildingcodes, 
manufacturer's instructions,orotherdocuments,unlessotherwisespecified,the 
currenteditionasoftheAgreementdateshallapply. 

 
A.1.4.9. AddnewSubparagraphA.1.4.9asfollows: 

A.1.4.9.       Requirementsofpublicauthoritiesapplyasminimumrequirementsonly 
anddonotsupersedemore stringentspecifiedrequirements. 

 
A.1.6.1 DeleteSubparagraphA.1.6.1andreplacewiththefollowing: 

A.1.6.1.        UponexecutionofthisAgreementtheDesign-BuilderandArchitectgrant 
totheOwneranonexclusivelicensetoreproducetheArchitect'sInstruments of 
Servicesolelyforpurposesofconstructing,using,andmaintainingtheProject,and 
shallobtainsimilar,nonexclusivelicensesfromtheArchitect'sconsultants. 

 
.1    ThepaymentoffeestotheDesign-Builderforprofessionalservicesperformed 
underthisAgreementshallconstitutefullpaymentforaone-time,perpetuallicensefee 
forthoseusesoftheArchitect'sInstruments ofServicesetforthinParagraph 
A.1.6.1.2,foralldocumentsproducedpursuanttothisAgreementandinexistenceas 
ofthedateofanysuchpayment. 

 
.2    TheOwnershallhave therighttouse theArchitect'sInstrumentsofServiceand 
tomakederivativeWorksthereofforthepurposeofcompletingtheProjectintheevent 
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Architectis terminatedfor cause pursuant to this Agreement, withoutregard to 
whethersuchterminationshallsubsequentlybeadjudicatedtohavebeenwrongful.In 
theeventtheOwnershallmakederivativeworksoftheArchitect'sInstrumentsof 
ServicepursuanttothisParagraph,theArchitectshallbearnoliabilityforerrorsor 
omissionsappearinginsuch derivativeworks. 

 
A.1.6.2. DeleteSubparagraphA.1.6.2.initsentirety. 

 
A.1.6.4. DeletethesecondsentenceofSubparagraphA.1.6.4. 

A.1.6.5. DeleteSubparagraphA.1.6.5initsentirety. 

ARTICLEA.2. OWNER 
 

A.2.1.1. DeleteSubparagraphA2.1.1.initsentiretyandreplacewiththefollowing: 
TheOwneristheBoardofTrusteesofDESOTOIndependentSchool District,andis 
referredtothroughouttheContractDocumentsasifsingularinnumber. TheOwner 
maydesignateinwritingoneormorepersonstorepresenttheOwner;however,such 
representativesshallhavetheauthoritytobindtheOwneronlytotheextentexpressly 
authorizedbytheOwnerandshallhavenoimpliedauthority. 

 
A.2.1.2. DeleteSubparagraphA.2.1.2.initsentirety 

 
A.2.2.2. DeleteSubparagraphA.2.2.2.inits entirety. 

 
A.2.2.3. DeleteSubparagraphA.2.2.3.initsentirety,andreplacewiththefollowing: 

TheOwner shall,attheOwner'sexpense,disclosetotheextentsuchinformation is 
withintheOwner'scustody orcontrol, andifnotrequiredbytheDesign-Build 
DocumentstobeprovidedbytheDesign-Builder,the resultsandreportsofpriortests, 
inspections orinvestigationsconductedfortheProjectinvolvingstructuralor 
mechanicalsystems,chemicalairandwaterpollution,hazardousmaterials or 
environmental andsubsurfaceconditions.  Inaddition,Ownershalldiscloseall 
informationknowntotheownerregardingthepresenceofpollutantsattheProject site. 

 
A.2.2.5. DeletethelastsentenceofSubparagraphA.2.2.5beginningwiththeword"unless". 

A.2.2.6. DeleteSubparagraphA.2.2.6.initsentirety. 

A.2.2.8 DeleteSubparagraphA.2.2.8initsentiretyandreplacewiththefollowing: 
PursuanttoTexasBusinessandCommerceCodesection35.521(n)(3),theOwner 
shall,attherequestoftheDesign-Builder,furnishastatementthat fundsareavailable 
andhavebeenauthorizedforthefullcontractamountfortheconstruction of improvements. 

 
A.2.2.10.  DeleteSubparagraphA.2.2.10.initsentirety. 

 
A.2.2.11 DeleteSubparagraphA.2.2.22initsentiretyandreplacewiththefollowing: 

TheOwnershallpromptlyobtaineasements, zoningvariances,andlegal 
authorizationsregardingsiteutilizationwhereessentialtotheexecutionoftheWork 
describedin theDesign-BuildDocuments. 

 
A.2.3.1 DeleteSubparagraphA.2.3.1initsentirety. 

A.2.3.2 DeleteSubparagraphA.2.3.2initsentirety. 
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A.2.3.3 DeleteSubparagraphA.2.3.3initsentirety. 
 

A.2.3.4 DeleteSubparagraphA.2.3.4in itsentiretyandreplacewiththefollowing: 
The Design-Buildershall be responsible for compliance with the Design-Build 
DocumentsunlesstheOwnerhasapprovedaChangeintheWorkreflectingany 
deviationsfromtherequirementsoftheDesign-BuildDocuments. 

 
A.2.5.1. AmendSubparagraphA.2.5.1.asfollows: 

1.    Replacephrase"seven-dayperiod"with"three-dayperiod"throughout. 
2.    Deletefourthsentencein itsentirety. 

 
ARTICLEA.3.DESIGNBUILDER 

 
A.3.1.2. DeleteSubparagraphA.3.1.2.initsentiretyandreplacewithfollowing: 

The Design-BuildershallperformtheWorkinagoodandworkmanlikemannerexcept 
totheextenttheContractDocumentsexpresslyspecifyahigherdegreeoffinishor 
workmanship. 

 
A.3.2.1. Addthefollowingat theendofParagraphA.3.2.1.: 

Thedesignservicesshallincludenormalstructural,mechanical,electricalandcivil 
engineeringservices.  Design-Buildershallberesponsibleforcompliancewiththe 
requirements oftheTexasEngineeringPracticeAct,TexasOccupationsCode 
Chapter1001. 

 
AddthefollowingadditionalclausestoSubparagraphA.3.2.1.: 
Theexactnessofgrades,elevations, dimensions,orlocationsgivenonanyDrawings 
issuedbytheArchitect,ortheworkinstalledbyothercontractors,isnotguaranteedby 
theOwner. TheDesign-Buildershall,therefore,satisfyitselfastotheaccuracyofall 
grades,elevations,dimensions,andlocations. Inallcasesofinterconnectionofits 
Workwithexistingorotherwork,itshallverifyatthesitealldimensionsrelatingto 
suchexistingorotherwork. AnyerrorsduetotheDesign-Builder'sfailure tosoverify 
allsuchgrades,elevations,dimensions,orlocationsshallbepromptlyrectifiedbythe Design-
BuilderwithoutanyadditionalcosttotheOwner. 

 
A.3.2.4  Deletethefollowinglanguagefrom linetwoofSubparagraphA.3.2.4: 

"pursuanttoSectionA.2.2" 
 
A.3.2.4. AddthefollowingadditionalclausestoSubparagraphA.3.2.4.: 

NotwithstandingthedeliveryofasurveyorotherdocumentsbytheOwner,Design- 
Buildershallusereasonableeffortstoperformallworkinsuchamannersoasto 
avoiddamaging anyutilitylines,cables,pipes,orpipelinesontheproperty. Design- 
Buildershallberesponsiblefor,and shallrepairatDesign-Builder'sownexpense,any 
damagedonetolines,cables,pipes,andpipelinesidentifiedtoDesign-Builder. 

 
A.3.2.6. DeleteSubparagraphA.3.2.6in itsentiretyandreplacewiththefollowing: 

UponsubmissionofthedesignandconstructiondocumentsDesign-Buildershallbe 
deemedtohavesatisfieditselfasto,andtoadoptandacceptresponsibility for,the 
designcontainedinandreflectedbytheSpecificationsandtheDrawings.Inparticular, 
butwithoutprejudicetothegeneralityoftheforegoing,theDesign-Builderhereby warrants: 

 
.1    Thatthesaiddesignisinallrespectsadequate,accurate,sufficientandfitforits 
purpose;and 

 
.2    Thattherearenoambiguities,inaccuraciesorinconsistencieswithinorbetween 
thedocumentsformingtheDesign-BuildContract;and 
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.3    TheDesign-Builder shallworkwiththeaforementioneddesignsoas toprocurea 
completedetaileddesign oftheWorkandofeachandeverypartthereofsuchthatthe 
Workandeach andeverypartthereofwilljointlyandseverallybe inallrespectsfitfor its 
ortheirpurposeandinparticular,butwithoutlimitingthegeneralityoftheforegoing, 
suchthattheWorkasawholeand,asappropriate,eachandeverypartthereof,shall 
complywiththerequirements ofanyperformancespecifications. 

A.3.2.8. Replacetheterm"assistance"withtheword"cooperation"inSubparagraphA.3.2.8. 

A.3.2.11. AddthefollowingnewSubparagraphA3.2.11: 
The Design-BuilderandArchitectshall notifytheOwnerinwritingiftheDesign-Builder 
orArchitect knowsorshouldhaveknownthatimplementationofanyinstruction 
receivedfromtheOwnerwouldcauseaviolationofanyapplicablelaw. TheDesign- Builder 
andArchitectshallberesponsibletotheOwnerforcostsanddamages 
resultingfromaviolation ofanyapplicablelawwhichtheDesign-BuilderorArchitect 
kneworshouldhaveknownabout. NeithertheDesign-Buildernorthearchitectshall 
beobligatedtoperformanyactwhicheitherbelieveswillviolateanyapplicablelaw. 

 
ARTICLE A.3.3. CONSTRUCTION. 

 
A.3.3.5. DeleteSubparagraphA.3.3.5.initsentiretyandreplacewiththefollowing: 

TheDesign-Builder shallbesolelyresponsibleforandhavecontroloverall construction 
means,methods,techniquessequencesandproceduresandfor coordinating 
allportionsoftheWorkundertheDesign-BuildDocuments.    Itis 
understoodandagreedthattherelationshipofDesign-BuildertoOwnershallbethat 
ofanindependentDesign-Builder.  Nothingcontainedhereinorinferableherefrom 
shallbedeemedorconstrued to(1)makeDesign-Builder theagent,servant,or 
employeeoftheOwner,or(2)createanypartnership, jointventure,orother 
associationbetweenOwnerandDesign-Builder.AnydirectionorinstructionbyOwner 
inrespectoftheWorkshallrelatetotheresultstheOwnerdesirestoobtain fromthe 
Work,andshallinnowayaffectDesign-Builder'sindependentcontractorstatusas 
describedherein. 

 
A.3.3.9. AddAdditionalSubparagraphA.3.3.9.asfollows: 

Priortocommencementofthewarrantyperiod,theDesign-Builder shallbe 
responsibleforcorrectingWorkwhichdoesnotconformtotheContractDocuments. 

 
A.3.3.10. AddAdditionalSubparagraphA.3.3.10.asfollows: 

UnlessotherwiseprovidedintheDesignbuildDocuments,theDesign-Builder shall 
provideorcausetobeprovidedandshallpayfordesignservices,labor,materials, equipment, 
tools,constructionequipmentandmachinery,water,heatutilities, 
transportationandotherfacilitiesandservices necessary fortheproperexecutionand 
completion oftheWork,whethertemporaryorpermanentandwhetherornot 
incorporatedortobeincorporated intheWork. 

 
A.3.4.4. AddAdditionalSubparagraphA.3.4.4.asfollows: 

Prevailing Wages.  AttentioniscalledtotheGovernmentCode,Chapter2258, 
PrevailingWageRates.  Amongotherthings,thisArticleprovidesthatitshallbe 
mandatoryupontheDesign/Builderandupon anysubcontractorunderhimtopaynot 
lessthantheprevailingratesofperdiemwagesinthelocality atthetimeof construction 
toalllaborers,workmen,andmechanicsemployedbytheminthe executionofthe contract. 

 
A.3.4.5. AddAdditionalSubparagraphA.3.4.5.asfollows: 
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Inaccordancetherewith,theOwnerhasestablishedascaleofprevailingwageswhich 
isattachedasExhibitD,andnotlessthanthisestablishedscalemustbepaidonthe 
project.Anyworkersnotincludedin thescheduleshallbeproperlyclassifiedandpaid 
notlessthantherateofwagesprevailinginthelocalityoftheworkatthetimeof construction. 

 
A.3.4.6. AddAdditionalSubparagraphA.3.4.6.asfollows: 

IftheDesign/Builderorany ofitsContractorsorSubcontractorsviolatetheprovisions 
ofSupplementaryConditions3.4.4.or3.4.5,Design/BuildershallpaytoOwnerthe 
sumofSixtyDollarsandNo/100($60.00)foreachworkeremployedfor eachcalendar 
dayorpartofthedaythattheworkerispaidlessthanthewage ratestipulatedinthe 
scaleofprevailingwagesapplicabletothisProject,asrequiredbyTexasGovernment 
CodeSection2258.023(b). 

 
A.3.4.7. AddAdditionalSubparagraphA.3.4.7.asfollows: 

TheDesign-BuildershallberesponsiblefortheactionsofDesign-Builder'sforces, 
Subcontractor'sforcesandall tiers ofSub-subcontractor'sforces.TheDesign/Builder 
recognizesthattheProjectSiteisapublicschool campus,andwill  prohibitthe 
possessionoruseofalcohol,controlledsubstances, tobacco,andanyprohibited 
weaponsontheProject SiteandshallrequireadequatedressoftheDesign/Builder's 
forcesconsistentwiththe natureoftheworkbeingperformed,includingwearingshirts 
atalltimes. SexualharassmentofemployeesoftheDesign/Builderoremployeesor 
studentsoftheOwnerbyemployeesoftheDesign/Builderisstrictlyforbidden. Any 
employeeoftheDesign/Builderwhoisfoundtohaveengagedinsuchconductshall 
besubjecttoappropriatedisciplinaryactionbytheDesign/Builder,includingremoval 
fromthejobsite. 

 
A.3.4.9. AddAdditionalSubparagraphA.3.4.9.asfollows: 

TheDesign-BuildershallfurnishalisttotheOwner ofallengineers,consultants, job- 
sitesuperintendents,subcontractorsandsuppliersinvolvedinconstruction. 

 
A.3.4.10. AddAdditionalSubparagraphA.3.4.10.asfollows: 

AtalltimesduringtheprogressoftheWorkDesign-Buildershallassignacompetent 
residentsuperintendentandanynecessaryassistants,allsatisfactorytotheOwner. 
AnySuperintendentdesigneeshallbeidentifiedinwritingtotheOwnerpromptlyafter 
OwnerissueswrittenNoticetoProceed.The Superintendentshallrepresentthe Design-
BuilderandalldirectionsgiventohimshallbebindingontheDesign-Builder. 
ThedesignatedSuperintendentshallnotbereplacedwithoutwrittennoticetothe 
Owner,exceptunderextraordinarycircumstances.TheSuperintendentmaynotbe 
employedonanyotherprojectpriorto finalcompletionoftheWork. 

 
A.3.4.11 AddAdditionalSubparagraphA.3.4.11asfollows: 

Design-Builder shallprovideanadequatestaffforthepropercoordinationand 
expeditionofthework. OwnerreservestherighttorequireDesign-Buildertodismiss 
fromtheworkanyemployeeoremployeesthatOwner reasonablydeems 
incompetent,careless, insubordinate,orinviolationofanyprovisionintheseContract 
Documents. ThisprovisionisapplicabletoSubcontractors,Sub-subcontractorsand 
theiremployees. 

 
A.3.4.12 AddAdditionalSubparagraphA.3.4.12asfollows: 

TheOwnerreservestherighttoutilizeoneormoreofitsemployeestofunctioninthe 
capacityoftheOwner'sInspector,whoseprimaryfunctionwillbedailyinspections, 
checkingpayrequests,constructiontimelines,andstorageofsuppliesandmaterials. 

 
A.3.5. AddnewSubparagraphsA.3.5.2throughA.3.5.8asfollows: 
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A.3.5.2. Design-Builder'sexpresswarrantyhereinshallbeinadditionto,andnot 
inlieuof,anyotherremediesOwnermayhaveunderthisAgreement,atlaw,orin 
equityfordefectiveWork. 

 
A.3.5.3. ThewarrantyprovidedinparagraphA.3.5.1shallbeinadditiontoand 
notinlimitationofanyotherwarrantyorremedyrequiredbylaworbytheDesign-Build 
Documents,and such warrantyshall be interpretedto require Design-Builderto 
replacedefectivematerialsandequipmentandre-executedefectiveWorkwhichis 
disclosedtotheDesign-BuilderbytheOwnerwithinaperiodofone(1)yearafter 
SubstantialCompletionoftheentireWorkoriflatentdefect,withinone(1)yearafter 
discoverythereofbyOwner. 

 
A.3.5.4. TheDesign-BuildershallissueinwritingtotheOwnerasacondition 
precedenttofinalpaymenta "GeneralWarranty"reflectingthetermsandconditionsof 
paragraphsA.3.5.1andA.3.5.2forallWorkundertheContractDocuments. This 
GeneralWarrantyshallbeassignable.Submittalofallwarrantiesandguaranteesare 
requiredasaprerequisitetothefinalpayment. 

 
A.3.5.5.  Exceptwhen a longer warrantytimeis specificallycalledforin the 
SpecificationSectionsorisotherwiseprovidedbylaw,theGeneralWarrantyshallbe 
fortwelve(12)monthsandshallbeinformandcontentotherwisesatisfactorytothe Owner.
 Owner andDesign-Builderacknowledge that the Project may involve 
constructionworkonmorethanone(1)buildingfortheOwner.  Eachbuilding,or 
approvedphaseofeachbuilding,shallhaveitsown,separate,andindependentdate of 
SubstantialCompletionor FinalCompletion. Design-Buildershall maintaina 
completeandaccuratescheduleofthedatesofSubstantialCompletion,datesupon 
whichtheoneyear warrantyon eachphaseor buildingwhichissubstantiallycomplete 
willexpire,anddatesofFinalCompletion. Design-Builderagreestoprovidenoticeof 
thewarrantyexpirationdatetoOwnerandArchitectatleastonemonthpriortothe 
expirationoftheoneyearwarrantyperiodoneachbuildingoreachphaseofthe 
buildingwhichhasbeensubstantiallycompleted. Priortoterminationoftheoneyear 
warrantyperiod,Design-BuildershallaccompanytheOwneronreinspectionofthe 
buildingandberesponsibleforcorrectinganyreasonableadditionaldeficiencies not 
causedbytheOwnerorbytheuseofthebuildingwhichareobservedorreported 
duringthereinspection.  Forextendedwarrantiesrequiredbyvarioussections,i.e. 
roofing,compressors,mechanicalequipment,OwnerwillnotifytheDesign-Builderof 
deficienciesandDesign-Buildershallstartremedyingthesedefectswithinthree(3) 
daysofinitialnotificationfromOwner.Design-Buildershallprosecutetheworkwithout 
interruptionuntil accepted by the Owner and the Architect, even though such 
prosecutionshouldextendbeyondthelimitofthewarrantyperiod. IfDesign-Builder 
failstoprovidenoticeoftheexpirationoftheone-yearwarrantyperiodatleastone 
monthpriortotheexpirationdate,Design-Builder'swarrantyobligationsdescribedin 
thisparagraphshallcontinueuntilsuchinspectionisconductedandanydeficiencies 
foundintheinspectioncorrected. 

 
A.3.5.6.       Warrantiesshallbecome effectiveon adateestablishedbytheOwnerin 
accordance withtheContract Documents. ThisdateshallbetheDateofSubstantial 
CompletionoftheentireWork,unlessotherwiseprovidedinanyCertificateofPartial 
Substantial Completionapprovedbytheparties,exceptforworktobecompletedor 
correctedafterthedateofSubstantial Completionandpriortofinalpayment. 
Warrantiesforworktobecompleted orcorrectedafterthedateofSubstantial 
Completionandpriortofinalpaymentshallbecomeeffectiveonthelaterofthedate 
theworkiscompletedorcorrectedandacceptedbytheOwnerandArchitectorthe 
dateoffinalpayment. 



-8  

A.3.5.7.        Neitherthefinal paymentnoranyprovisionintheContractDocuments 
shallconstituteanacceptanceofWorknotdoneinaccordancewiththeContract 
DocumentsorrelievetheDesign-Builderoritssuretiesofliabilitywithrespecttoany 
warrantiesorresponsibilityforfaulty materialsandworkmanship.TheDesign-Builder 
guaranteesthattheWorkwillconformtotheContractDocuments. 

 
A.3.5.8.        Thebuilding(s)constructed, ifany,shallbewatertight andleakproofat 
everypointandineveryarea,exceptwhereleakscan beattributedtodamagetothe 
building(s)byexternal forcesbeyondDesign-Builder'scontrol.TheDesign-Builder, 
immediatelyuponnotificationbytheOwnerofwaterpenetration, shalldeterminethe 
sourceofwaterpenetration anddoanyworknecessarytomakethebuilding(s) 
watertight.TheDesign-Builderalsoshallrepairorreplaceanydamagedmaterial, 
finishes,andfixtures,damagedasaresultofthiswaterpenetration,toreturnthe 
building(s)tooriginalcondition.Thecostsofsuchdeterminationandrepairshallbe borne 
bytheDesign-Builderonly totheextentthatthe leak(s)areattributabletofaulty 
workmanshipor unauthorizedordefectivematerials. 

 
A.3.6.1. DeleteSubparagraphA.3.6.1.inits entiretyand replacewiththefollowing: 

TheDesign-BuilderwillnotincludeintheContractPriceoranyModification any 
amountforsales, use,orsimilartaxesforwhich(1)theOwnerisexempt,and(2)the 
OwnerhasorwillprovidedtheDesign-Builderwithataxexemptioncertificateorother 
documentation necessarytoestablishtheOwner'sexemptionfromsuchtaxes. 

 
A.3.7.5. AddAdditionalSubparagraphA.3.7.5.asfollows: 

A.3.7.5.        TheDesign-Buildershallalsoobtainallpermitsandapprovals,andpay allfees 
and expenses,ifany,associatedwithNationalPollutantDischargeElimination 
System(NPDES)regulationsadministeredbytheEnvironmentalProtectionAgency 
(EPA)andlocalauthorities,ifapplicable,thatrequirecompletionofdocumentation 
and/oracquisitionofa"LandDisturbingActivitiesPermit"fortheproject.  Design- 
Builder'sobligationsunderthisparagraphdonotrequireittoperformengineering 
servicesduringthepre-construction phasetoprepareproperdrainageforthe 
constructionsites. However,anydrainagealterationsmadebyDesign-Builderduring 
theconstruction processwhich requirestheissuanceofapermitshallbeatDesign- 
Builder'ssolecost. 

 
A.3.9.5. AddnewSubparagraphA.3.9.5.asfollows: 

IntheeventtheOwnerreasonablydeterminesthattheperformanceoftheWork,asof 
aMilestoneDate,hasnotprogressedorreachedthelevelofcompletionrequiredby 
theDesign-BuildDocumentsduetodelaysnotwarrantinganextensionoftimeunder 
article8,theOwnershall havetherighttoordertheDesign-Buildertotakecorrective 
measuresnecessarytoexpeditetheprogressofconstruction, including,without 
limitations,(i)workingadditionalshifts ofovertime,(ii)supplyingadditionalmanpower, 
equipmentandfacilities,and(iii)othersimilarmeasures(hereinafter referredto collectively 
as "Extraordinary Measures").    Such ExtraordinaryMeasures shall 
continueuntiltheprogressoftheWorkcomplieswiththestageofcompletionrequired 
bytheDesign-BuildDocuments.TheOwner'srighttorequireExtraordinaryMeasures 
issolelyforthepurposeofensuringtheDesign-Builder'scompliance withthe 
constructionschedule. 

 
.1    TheDesign-BuildershallnotbeentitledtoanadjustmentintheContractSumin 

connectionwithExtraordinary MeasuresrequiredbytheOwnerunderor 
pursuanttothisSubparagraphA.3.9.5. 

.2  TheOwnermayexercisetherightsfurnishedtheOwnerunderorpursuanttothis 
SubparagraphA.3.9.5.asfrequentlyastheOwnerdeemsnecessarytoensure 
thattheDesign-Builder'sperformanceoftheWorkwill complywithanyMilestone 
DateorcompletiondatesetforthintheContractDocuments. 
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A.3.9.6. AddnewSubparagraphA.3.9.6.asfollows: 
IfreasonablyrequiredbyOwner,Design-Buildershallalso prepareandfurnishproject 
cashflowprojections,manningdataforcritical activities,andschedulesforthe 
purchaseanddeliveryofallcriticalequipmentandmaterial,togetherwithperiodic 
updatingthereof. 

 
A.3.9.7. AddnewSubparagraphA.3.9.7.asfollows: 

TheDesign-BuildershallrecommendtotheOwnerascheduleforprocurementof long-
leadtimeitemswhichwillconstitutepartoftheWorkasrequiredtomeetthe project schedule. 
Ifsuchlong-leadtime itemsareprocuredbytheOwner,theyshall beprocuredon 
termsandconditionsrecommendedbytheDesign-Builder. 

 
A.3.10.2. AddnewSubparagraphA.3.10.2.asfollows: 

Design-Buildershallatalltimesmaintainjobrecords,including,butnotlimitedto, 
invoices,paymentrecords,payrollrecords,dailyreports,logs,diaries,andjobmeeting 
minutes,applicable to the project.   Design-Buildershallmake suchreportsand 
recordsavailabletoinspectionbytheOwneroritsagents,withinfive(5)workingdays 
ofrequestbyOwnerorits agents. 

 
A.3.12.1. AddthefollowingattheendofSubparagraphA.3.12.1.: 

TheDesign-Buildershallsoconductitsoperationsasnottounreasonablyinterfere 
withtrafficonpublicthoroughfaresadjacenttoorneartotheProjectsite. 

 
A.3.12.2. AddnewSubparagraphA.3.12.2.asfollows: 

The Design-BuilderwillabidebyallapplicablerulesandregulationsoftheOwnerwith 
respecttoconduct,includingsmoking,parking ofvehicles andentry intoadjacent 
facilitiesownedbytheOwner;whichrulesandregulationsareattachedasExhibitE. 

 
A.3.13.3. AddnewSubparagraphA.3.13.3.asfollows: 

AnypartofthefinishedWorkdamaged duringinstallationorpriortosubstantial 
completionoftheWorkshallberepairedsoastobeequalinquality,appearance, 
serviceabilityandotherrespectstoanundamageditemorpartoftheWork.Where 
thiscannotbefullyaccomplishedthedamageditemorpartshallbereplaced. 

 
A.3.14.1. DeleteSubparagraphA.3.14.1.in itsentiretyandreplacewiththefollowing: 

TheDesign-Builder shallkeepthepremisesandsurroundingareasfreefrom 
accumulationofwastematerialsorrubbishcausedbyoperationsundertheContract 
andshall,notlessthan twotimeseachweek,clean upbyremovingrubbish,including 
oldandsurplus materials.AtcompletionoftheWork,theDesign-Buildershallremove 
fromandabouttheProjectwastematerials, rubbish,theDesign-Builder'stools, 
constructionequipment,machineryandsurplusmaterials,andshallclean,sweep, 
mop,brushandpolish,asappropriate,theinterioroftheimprovementsorrenovated 
areas,includingbutnotlimitedto,anyfloors,carpeting,ducts,fixtures,andventilation 
unitsoperatedduringconstruction.  Design-Builder shallcleanexteriorgutters, 
drainage,walkways,drivewaysandroofsof debris. 

 
A.3.14.3. AddnewSubparagraphA3.14.3.asfollows: 

TheDesign-Builder shallberesponsiblefordamagedorbrokenglass,andat 
completionoftheWork,shallreplacesuchdamagedorbrokenglass. 

 
A.3.15.2. AddnewSubparagraphA.3.15.2.asfollows: 

UponrequestoftheOwner,theDesign-BuildershallaccompanytheOwneronan 
inspectionoftheWork. 

 
A.3.16.1. DeletefirstsentenceofSubparagraphA.3.16.1.replacewiththefollowingsentence: 
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Design-Buildershall payalllicensefees and royaltiesandassume allcostsincidentto 
theuseoftheperformanceoftheWorkortheincorporation intheWorkofany 
invention,design,process,product,ordevice,whichisthesubjectofpatentrightsor 
copyrights,heldby others. 

 
A.3.17.1. DeleteSubparagraphA3.17.1.initsentiretyandreplacewiththefollowing: 

TOTHEFULLESTEXTENTPERMITTED BYLAW,DESIGN-BUILDERSHALL 
INDEMNIFY,DEFEND ANDHOLDHARMLESSTHEOWNER,OWNER'S 
CONSULTANTS,ANDAGENTS ANDEMPLOYEESOFANYOFTHEMFROMAND 
AGAINSTALLCLAIMS,DAMAGES,LOSSES,ANDEXPENSES,INCLUDING,BUT 
NOTLIMITEDTO,ATTORNEY'SFEESARISINGOUTOF,ORRESULTINGFROM 
THEPERFORMANCEOFTHEWORK,PROVIDEDTHAT ANY SUCHCLAIM, DAMAGE,  
LOSS  OR  EXPENSE (1)  IS  ATTRIBUTABLE  TO  BODILY  OR 
PERSONALINJURY,SICKNESS,DISEASEORDEATH,ORTOINJURYTOOR 
DESTRUCTIONOFTANGIBLEPROPERTY(OTHERTHANTHEWORKITSELF) 
INCLUDINGTHELOSSOFUSERESULTINGTHEREFROM,AND(2)ISCAUSED 
INWHOLEORINPARTBYANYWILFULORNEGLIGENTACTOROMISSIONOF THE
 DESIGN-BUILDER, THE ARCHITECT, ANY DESIGN-BUILDER OR 
SUBCONTRACTOR,ANYONEDIRECTLYORINDIRECTLYEMPLOYEDBYANY 
OFTHEMORANYONEFORWHOSEACTSANYOFTHEMMAYBELIABLE, 
REGARDLESSOFWHETHERORNOTCAUSEDINPARTBYTHENEGLIGENT ACTS 
OROMISSIONSOFOWNEROROWNER'SCONSULTANTS,WHERETHAT 
NEGLIGENCE IS A  CONCURRING CAUSE OF THE INJURY, DEATH, OR 
DAMAGE. HOWEVER,THEINDEMNITYPROVIDEDFORINTHISPARAGRAPH 
SHALLHAVENOAPPLICATIONTOANYCLAIM,LOSS,DAMAGE,CAUSEOF 
ACTION,SUIT, OR LIABILITY WHERE THE INJURY, DEATH, OR DAMAGE 
RESULTS  FROM  THE  SOLE  NEGLIGENCE  OF  OWNER  OR  OWNER'S 
CONSULTANTS,UNMIXEDWITH THEFAULT OF ANY OTHERPERSONOR ENTITY; 
PROVIDED THAT WHERE THE  NEGLIGENCE OF OWNER IS A 
CONCURRINGCAUSE, DESIGN-BUILDER'S OBLIGATION TO INDEMNIFYIS 
LIMITEDTOTHEAMOUNTNECESSARYTOCAUSETHERELATIVELIABILITY OF  
OWNER,  AND DESIGN-BUILDER TO  REFLECT  THE  COMPARATIVE 
NEGLIGENCEFINDINGSOFTHETRIEROFFACT(JUDGEORJURY)ORAS AGREEDIN  
ASETTLEMENTAGREEMENTBETWEENOWNERANDDESIGN- BUILDER. 

 
A.3.17.3. AddnewSubparagraphA.3.17.3.asfollows: 

DESIGN-BUILDERSHALL BERESPONSIBLEFORANDSHALLHOLDOWNER FREE 
AND HARMLESS FROM LIABILITY RESULTING FROM LOSS OF OR DAMAGETO 
DESIGN-BUILDER'SORITSSUBCONTRACTOR'S CONSTRUCTION TOOLS  AND  
EQUIPMENT AND  RENTED ITEMS WHICH ARE  USED OR 
INTENDEDFORUSEINPERFORMING THEWORKREGARDLESSOFWHETHER 
SUCH LOSS OR DAMAGE IS CAUSED IN WHOLE OR IN PART BY THE 
NEGLIGENCEOFOWNEROR OWNER'SCONSULTANTS. THISPROVISION 
SHALLAPPLY,WITHOUTLIMITATION,TOLOSSORDAMAGEOCCURRINGAT 
THEWORKSITEORWHILESUCHITEMSAREINTRANSITTOORFROMTHE 
WORKSITE ANDISINADDITIONTO DESIGN-BUILDER'SOBLIGATIONSUNDER 
PARAGRAPH A.3.17.1., IT IS THEEXPRESSINTENTIONOFTHEPARTIES 
HERETO,BOTH DESIGN-BUILDER  AND OWNER,THAT THE INDEMNITYIS 
PROVIDEDFOR IN THIS PARAGRAPH AS TO DESIGN-BUILDER'S OR ITS 
SUBCONTRACTOR'S TOOLS AND EQUIPMENTAND RENTAL ITEMS,IS AN 
INDEMNITYBYDESIGN-BUILDERTOINDEMNIFYANDPROTECTOWNER FROM THE 
CONSEQUENCES OF OWNER'S OWN NEGLIGENCE, AND THAT OF 
OWNER'SCONSULTANTS,WHETHERTHATNEGLIGENCEISTHESOLEOR 
CONCURRINGCAUSEOFTHELOSSORDAMAGE. PROVIDED,THATWHERE 
THENEGLIGENCEOFOWNERISASOLEORCONCURRINGCAUSE,DESIGN- 
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BUILDER'S OBLIGATION TO INDEMNIFY IS LIMITED TO THE AMOUNT 
NECESSARY TO CAUSE THE RELATIVE LIABILITY OF OWNER AND DESIGN- 
BUILDER TO REFLECT THE COMPARATIVE NEGLIGENCE FINDINGS OF TRIER 
OF FACT (JUDGE OR JURY) OR AS AGREED IN A SETTLEMENT AGREEMENT 
TO WHICH OWNER AND DESIGN-BUILDER ARE BOTH PARTIES. 

 
A.3.17.4. AddnewSubparagraphA.3.17.4.asfollows: 

Indemnification hereundershallinclude,withoutlimitingthegeneralityoftheforegoing, 
liabilitywhichcouldarisetotheOwner,itsagents,consultants,andrepresentatives 
pursuanttoStatestatutesforthesafetyofworkmen andinaddition,allFederal statutesand 
rulesexistingthereunderforprotection,occupationalsafetyandhealthto workmen.  
ItbeingagreedthattheprimaryobligationoftheDesign-Builderisto 
complywithsaidstatutesinperformanceofthe WorkbyDesign-Builderandthatthe 
obligationsoftheOwner,itsagents,consultants, andrepresentativesundersaid statutes 
aresecondarytothatoftheDesign-Builder. 

 
A.3.18. AddnewSectionA.3.18.asfollows: 

 
SectionA.3.18.REPRESENTATIONSANDWARRANTIES. 

 
A.3.18.1. TheDesign-BuilderrepresentsandwarrantsthefollowingtotheOwner 
(inadditiontotheotherrepresentationsandwarrantiescontainedintheDesign-Build 
Documents), asaninducementtotheOwnertoexecutethisContract,which 
representationsandwarrantiesshallsurvivetheexecutionanddeliveryoftheContract 
andthefinalcompletionoftheWork: 

 
.1 thatitisfinanciallysolvent,abletopayitsdebtsastheymatureandpossessed 

ofsufficientworkingcapitaltocompletetheWorkandperformitsobligations 
undertheDesign-BuildDocuments; 

 
.2 thatitisabletofurnishtheplant,tools,materials,supplies,equipmentandlabor 

requiredtocompletetheWorkandperformitsobligationshereunderandhas 
sufficientexperienceand competencetodoso; 

 
.3 thatitisauthorizedtodobusinessintheStatewheretheProjectislocatedand 

properlylicensedbyallnecessarygovernmental andpublicquasi-public authorities 
havingjurisdictionoveritandovertheWorkandthesiteofthe Project; 

 
.4 thattheexecutionoftheContractanditsperformancethereofiswithinitsduly 

authorizedpowers;and 
 

.5 that its duly authorized representative has visited the site of the Work, 
familiarized itselfwiththelocalconditionsunderwhichtheWorkistobe 
performedandcorrelateditsobservationswiththerequirementsoftheDesign- 
BuildDocuments. 

 
A.3.19. AddnewSectionA.3.19.asfollows: 
 

SectionA.3.19. BUSINESSSTANDARDS. 

 
A.3.19.1.     Design-Builder, in performing it'sobligations under Contract, shall 
establishandmaintainappropriatebusinessstandards, procedures,andcontrols, 
includingthosenecessarytoavoidanyrealorapparentimproprietyoradverseimpact 
ontheinterestofOwneroraffiliates. Design-Buildershallreview,withOwner,ata 
reasonablefrequencyduringtheperformanceoftheWorkhereunder,suchbusiness 
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standardsandproceduresincluding,withoutlimitation,thoserelatedtotheactivitiesof 
Design-Builder'semployeesandagentsintheirrelationswithOwner'semployees, 
agents,andrepresentatives,vendors,subcontractors,andotherthirdparties,and 
thoserelatingtotheplacementandadministration ofpurchaseordersand subcontracts. 

 
A.3.20.AddnewParagraph3.20asfollows: 
 

Pursuantto19TexasAdministrative Code§61.1036,theDesign/Buildershallsignand seal 
theConstructionDocumentsandcertifyontheCertificationofProjectCompletion 
formdevelopedbytheTexasEducationAgencyasfollows: 

 
.1        Ithasreviewedthestandardscontainedin19TAGChapter61 andhasusedthe 
bestprofessional judgmentandreasonablecareconsistentwiththepracticeof 
engineeringintheStateofTexasinexecutingthe constructiondocumentsand thatthese 
documentsconformwiththeprovisionsof19TAG§61.1036. 

 
.2        Ithasperformedabuildingcodesearchunderapplicableregulationsthatmay 
influencetheprojectandthedesignhasbeenresearchedpriortobecomingfinal. 

 
.3        Ithasdesignedthefacilityaccordingtotheprovisionsof19TAG§61.1036 
basedonthelong-rangeschoolfacilityplanand/oreducationspecificationsattachedas Exhibit 
_,building code specifications, and all documented changes to the 
ConstructionDocumentsprovidedbytheDistrict. 

 
.4        AsaconditiontotheProjectbeingconsideredSubstantiallyComplete, the 
Design/BuildershallcertifyontheCertificationof ProjectComplianceformthatthefacility 
hasbeenconstructedingeneralaccordancewiththeConstructionDocumentssetout in 
3.20.3above. 

 
ARTICLE A.4. DISPUTE RESOLUTION. 

 
A.4.1.2. DeleteSubparagraphA.4.1.2.initsentiretyandreplacewiththefollowing: 

ClaimsbytheDesign-Buildermustbeinitiatedwithin21daysafteroccurrenceofthe 
eventgivingrisetosuchClaim.  Claimsmustbeinitiatedbywrittennoticetothe Owner. 

 
A.4.1.4. DeleteSubparagraphA.4.1.4.initsentiretyandreplacewiththefollowing: 

Ifconditionsareencounteredatthesitewhicharesubsurfaceorotherwiseconcealed 
physicalconditionswhichwerenotknowntotheDesign-Builderandwhichdiffer 
substantiallyfromthoseindicatedintheDesign-BuildDocuments,thentheDesign- 
BuildershallnotifytheOwnerofsuchconditionspromptlybeforeconditions are disturbed, 
andinnoeventlessthan3daysafterfirstobservationoftheconditions. 
TheOwnerwillpromptlyinvestigatesuchconditions.  IftheOwnerandtheDesign- 
BuildercannotagreeonanadjustmenttotheContractSumorContractTime,the 
adjustmentshallbesubjecttomediationpursuanttoSectionA.4.3. 

 
A.4.1.5. DeletesecondsentenceofParagraphA.4.1.5.in itsentirety. 
 
A.4.1.7. DeleteSubparagraphA.4.1.7.inits entiretyandreplacewiththefollowing: 

TheDesign-BuildershallbeentitledtoanextensionoftheContractTimefor delaysor 
disruptionsduetounusuallysevereweatherinexcessofthatnormallyexperiencedat 
thejobsite,asdeterminedfromclimatologicaldatasetforthinDivision1oftheProject 
specifications. TheDesign-Buildershallbeartheentireeconomicriskofallweather 
delaysanddisruptions,andshallnotbeentitledtoanyincreaseintheContractPrice 
byreasonofsuchdelaysordisruptions.Requestsforanextensionoftimepursuantto 
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thisSubparagraphshallbesubmittedtotheOwnernotlaterthanthefifteenthdayof 
themonthfollowingthemonthduringwhichthedelaysordisruptionsoccurred,and 
shallincludedocumentationdemonstratingthenatureanddurationofthedelaysor 
disruptions. 

 
A.4.1.8. Deletereferenceto"21days"inSubparagraphA.4.1.8.andreplacewith"3days." 

A.4.1.12 AddnewSectionA.4.1.12.asfollows: 

A.4.1.12. SUBCONTRACTOR PASS-THROUGH  CLAIMS.  In the  event that any 
SubcontractoroftheDesign-BuilderassertsaclaimtotheDesign-Builderthatthe Design-
BuilderseekstopassthroughtotheOwnerundertheContractDocuments, 
anyentitlementtosubmitandasserttheclaim astotheOwnershallbesubjecttothe 
following: 

 
.1    the   requirements of Section A.4.1. of theseSupplementary Terms  and 

Conditions;and 
 

.2 the followingadditionalthree requirementslisted below, all three of which 
additionalrequirementsshallbeconditionsprecedenttotheentitlementofthe Design-
BuildertoseekandassertsuchclaimagainsttheOwner: 

 
(i)        theDesign-Buildershalleither(A)havedirectlegalliabilityasamatterof 
contract,commonlaw,orstatutory law totheSubcontractorforthe claimthatthe 
Subcontractorisassertingor(B)theDesign-Buildershallhaveenteredintoa 
writtenliquidatingagreementwiththeSubcontractor,underwhichagreementthe 
Design-BuilderhasagreedtobelegallyresponsibletotheSubcontractorfor 
pursingtheassertionofsuchclaim againsttheOwnerundertheContractandfor 
payingtotheSubcontractoranyamountthatmayberecovered,lessDesign- 
Builder'sincludedmarkup(subjecttothelimitsintheContractDocumentsfor 
anymarkup).Theliabilityorresponsibilitiesshallbeidentifiedinwritingbythe Design-
BuildertotheOwneratthetimesuchclaimissubmittedtoOwner,anda 
copyofanyliquidatingagreementshallbeincludedbytheDesign-Builderinthe 
claimsubmittalmaterials. 

 
(ii)       TheDesign-BuildershallhavereviewedtheclaimoftheSubcontractor 
priortoitssubmittaltoOwnerandshall haveindependentlyevaluatedsuchclaim 
ingoodfaith todeterminetheextenttowhichtheclaimisbelievedingoodfaith 
tobevalid.TheDesign-Buildershallalsocertify,inwritingandunderoathtothe 
Owner,atthetimeofthesubmittalofsuchclaim,thattheDesign-Builderhas 
madeareview,evaluation,anddeterminationthattheclaimismadeingoodfaith 
andisbelievedtobevalid. 

 
(iii)      The subcontractormakingthe claimtotheDesign-Buildershallcertifyin 
writingand underoaththatithascompiled,reviewedandevaluatedthemeritsof 
suchclaim andthattheclaimisbelievedingoodfaithbytheSubcontractortobe 
valid.Acopy of  thecertificationbytheSubcontractorshallbe includedby Design-
Builderintheclaimsubmittalmaterials. 

 
A.4.1.13 AddnewSectionA.4.1.13.asfollows: 

AnyfailureoftheDesign-Buildertocomplywithanyoftheforegoingrequirementsand 
conditionsprecedentwithregardtoanysuchclaimshallconstituteawaiverofany 
entitlementtosubmitorpursuesuchclaim. 

 
A.4.1.14 AddnewSectionA.4.1.14.asfollows: 
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ReceiptandreviewofaclaimbytheOwnerunderthisSubparagraphshallnotbe 
construedasawaiverofanydefensestotheclaimavailabletotheOwner underthe 
ContractDocumentsorlaw. 

 
A.4.2.3. DeleteSubparagraphA.4.2.3.inits entiretyand replacewiththefollowing: 

UponreceiptbytheDesign-BuilderofOwner'sinitialdecision,ifDesign-Builderelects 
nottoacceptsuchinitialdecisionasrenderedandmakesaformalobjection as 
describedinA.4.2.1,the Design-BuilderandOwnershall attempttoreachagreement 
astoanyadjustmenttotheContractPriceand/orContractTime.Ifnoagreementcan 
bereachedeitherpartymayrequestmediationofthedisputepursuanttoSection A.4.3. 

 
A.4.2.5. DeleteSubparagraphA.4.2.5.initsentiretyandreplacewiththefollowing. 

Waiver ofLien.   It is understoodthat by virtue of this Contract,no mechanic, 
contractor,materialman,artisan,orlaborer,whetherskilledorunskilled, shalleverin 
anymannerhave,claim,oracquireanylienuponthebuilding, oranyofthe 
improvementsofwhatevernatureorkindsoerectedortobeerectedbyvirtueofthis Contract 
nor upon any of the land upon which said building or any of the 
improvementsaresoerected,built,orsituated. 

 
A.4.3.1. DeleteSubparagraph.A 4.3.1.initsentiretyandreplacewiththefollowing: 

IntheeventthattheOwnerortheDesign-Buildershallcontendthattheotherhas 
committedamaterialbreachofthisAgreement,orintheeventthepartiescannot 
reachanagreementregardingaClaimbytheproceduresetoutinSectionA.4.2.,the 
partyallegingsuchbreachshall,asaconditionprecedenttofilinganylawsuit,request 
mediationofthedispute. 

 
A.4.3.2. DeleteSubparagraph.A 4.3.2.initsentiretyandreplacewiththefollowing: 

Requestformediationshallbeinwriting, andshallrequestthatthemediation 
commencenotlessthan30ormorethan90daysfollowingthedateofthe request, 
exceptuponagreementofbothparties. 

 
A.4.3.4. AddnewSectionA 4.3.4.asfollows: 

IntheeventtheOwnerandtheDesign-Builderareunabletoagreetoadateforthe 
mediationortotheidentityofthemediatorormediatorswithin30daysfollowingthe 
dateoftherequestformediation, allconditions precedentinthisarticleshallbe 
deemedtohaveoccurredandthepartiesmayproceedto litigatethedispute. 

 
A.4.3.5. AddnewSectionA 4.3.5.asfollows: 

UnlessotherwiseagreedinwritingbytheOwnerin theOwner'ssolediscretion, 
Design-BuildermaynotbringalegalactionagainsttheOwnerunlesstheDesign- 
BuilderhasgivenwrittennoticetotheOwneroftheClaim,dispute,orothermatter 
givingrisetothelegalactionwithin91daysafterthedateofthestartoftheevent 
givingrisetotheDesign-Builder'sClaim,disputeorothermatter. 

 
A.4.4.  DeleteSectionA4.4.,includingallofitsSubparagraphs,initsentirety.Deleteall 

referencestoarbitrationinthisContract,includingtheseSupplementaryTermsand 
Conditions. 

 
ARTICLE A.5.  AWARD OF CONTRACTS. 

 
A.5.6. Addnew SectionA.5.6.asfollows: 

Byappropriateagreement,writtenwherelegallyrequiredforvalidity, theDesign- 
BuildershallrequireeachSubcontractor,totheextentoftheWorktobeperformedby 
theSubcontractor, tobeboundtotheDesign-BuilderbytermsoftheContract Documents, 
and to assume toward the Design-Builder all the obligations and 
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responsibilities, includingtheresponsibilityforsafetyoftheSubcontractor'sWork, 
whichtheDesign-Builder,bytheseDocuments,assumestowardtheOwner.  Each 
subcontract agreementshallpreserveandprotecttherightsoftheOwnerunderthe 
ContractDocumentswithrespecttotheworkto beperformedbytheSubcontractorso 
thatsubcontractingthereofwillnotprejudicesuchrights, andshallallowtothe 
Subcontractor,unlessspecificallyprovidedotherwiseinthesubcontractagreement, 
thebenefitofallrights,remediesandredressagainsttheDesign-Builderthatthe Design-
Builder, bytheContractDocuments,hasagainsttheOwner.  Where 
appropriate,theDesign-BuildershallrequireeachSubcontractortoenterintosimilar 
agreementswithSub-subcontractors.  TheDesign-Buildershallmakeavailableto 
eachproposedSubcontractor,priortotheexecutionofthesubcontractagreement, 
copiesoftheContractDocumentstowhichtheSubcontractorwillbebound,and,upon 
writtenrequestoftheSubcontractor,identifytotheSubcontractortermsandconditions 
oftheproposedsubcontract agreementwhichmaybeatvariancewiththeContract 
Documents. Subcontractorswillsimilarlymakecopiesofapplicableportionsofsuch 
documentsavailabletotheirrespectiveproposedSub-subcontractors. 

 
ARTICLE A.6. CONSTRUCTION BY OWNER OR BY SEPARATE DESIGN-BUILDERS. 

ARTICLE A.7 CHANGES IN THE WORK. 

A.7.2.1. DeleteSubparagraphA7.2.1.initsentiretyandreplacewiththefollowing: 
A.7.2.1. AChangeOrderisawrittenmodificationoftheDesign-BuildContract 
preparedbytheDesign-BuilderandsignedbytheOwnerandDesign-Builderwhich 
authorizesanaddition,deletion,orrevisionintheWorkoranadjustmentintheContract 
PriceortheContractTimesandisissuedonorafter theEffectiveDateofthe Design- 
BuildContract. 

 
A.7.2.2. DeleteSubparagraphA7.2.2.inits entiretyandreplacewiththefollowing: 

A.7.2.2. AcceptanceofaChangeOrderbytheDesign-Buildershallconstitutefull 
accordandsatisfactionforanyandallclaims,whetherdirectorindirect,includingbut 
notlimitedtoimpact,delayoraccelerationdamages, arisingfromthesubjectmatterof 
theChangeOrder. 

 
A.7.3.7. AddthefollowingclausetotheendofthefirstsentenceinSubparagraphA.7.3.7: 

...plustheDesign-Builder'sallocated percentforprofitandoverheadasconfirmedby 
theArchitect,subjecttoequitableadjustmentapprovedbytheOwner. 

 
AddthefollowingclauseattheendofthesecondsentenceinSubparagraphA.7.3.7: 
...onlywhenthedeductivechangeis$50,000.00ormore. 

 
ARTICLE  A.S. TIME 

 
A.8.1.1. AddthefollowingattheendofSubparagraphA.8.1.1.: 

Whentheplural("ContractTimes")isuseditreferstomilestonesdesignatedintheWork 
ProgressSchedule. 

 
A.8.1.3. Addthefollowingclauseattheendof ParagraphA.8.1.3.: 

...whentheWork oradesignatedportionthereofissufficientlycompleteinaccordance 
withtheDesignBuildDocumentstobeoperationalandfitfortheuseintendedbythe Owner. 

 
A.8.3.1. DeleteParagraphA.8.3.1.initsentiretyandreplacewiththefollowing: 

IftheDesign-BuilderisdelayedintheperformanceofservicesunderthisAgreement 
throughnofaultoftheDesign-Builder, itsemployees,agents,contractors, 
subcontractors,consultants,oranyotherpersonorentityprovidingservicestothe 
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Design-Builder,thenDesign-Buildershallreceiveanextensionoftimeforcompletion 
equaltothedelayifawritten claimismadeforty-eight(48)hours,andunderno 
circumstancesshalltheOwner beliabletopaytheDesign-Builderanycompensation 
forsuchdelays. 

 
A.8.3.3. DeleteParagraphA.8.3.3.in itsentiretyandreplacewiththefollowing: 

ThisAgreementdoesnotpermittherecoveryofdamagesbytheDesign-Builderfor 
delay,disruption,oracceleration. Design-BuilderagreesthatDesign-Buildershallbe 
fullycompensatedforalldelayssolelybyanextensionoftime. 

 
A.8.3.4. AddnewSubparagraphA.8.3.4.asfollows: 

TheDesign/BuilderandtheDesign/Builder's suretyshallbeliableforandshallpaythe 
Owner,asliquidateddamagesandnotasapenalty, thesumshereinafterstipulated 
foreachcalendardayofdelayafterthedateestablishedforSubstantialCompletionin 
theContractDocumentsuntiltheWorkissubstantiallycomplete,whethertheWorkis 
completed byDesign/Builder,orbyasubstitutecontractorafterDesign/Builder's 
abandonmentoftheWorkorterminationbytheOwnerforcause:  OneHundred 
Dollars($100.00)aday. 

 
ARTICLE A.9. PAYMENTS AND COMPLETION 

 
A.9.1.1. AddthefollowingattheendofSubparagraphA.9.1.1.: 

All costsofovertimeworkrequiredbytheContract TimeandthenatureoftheWork, 
assetforthinorinferablefromtheDesign-Build Documents,exceptcostsof 
emergenciescoveredinParagraphA.10.6andcostsresultingfromexcusabledelay, 
shallbeandareincludedintheContractSum. 

 
A.9.3.3. AddthefollowingsentenceattheendofParagraphA.9.3.3.: 

DESIGN-BUILDERSHALL INDEMNIFYAND HOLD OWNER HARMLESS FROM 
ANYLIENS,CLAIMS,SECURITYINTERESTORENCUMBRANCESFILEDBYTHE 
DESIGNBUILDERORSUBCONTRACTOR FORITEMSCOVEREDBYPAYMENTS 
MADEBYTHEOWNERTOTHEDESIGN-BUILDER. 

 
A.9.3.4. AddnewSubparagraphA.9.3.4.asfollows: 

IneachRequestforPayment,Design-Buildershallcertifythattherearenoknown 
mechanics'ormaterialmens'liensoutstandingatthedateofthisrequisition,thatall dueand 
payablebillswithrespecttotheWorkhave beenpaidtodateorareincluded 
intheamountrequestedinthecurrentapplicationandthatexceptforsuchbillsnot paid 
butsoincluded,thereisnoknownbasisforthe fillingofanymechanics' or materialmens' 
liensontheWork,andthatreleasesfromallsubcontractorsand 
materialmenhavebeenobtainedinsuchformastoconstituteaneffectivereleaseof lienunder 
thelawsoftheStateofTexascoveringallWorktheretoforeperformedand 
forwhichpaymenthasbeenmadebyOwnertoDesign-Builder. 

 
A.9.5.1. AddthenewClausesA.9.5.1.8.,A.9.5.1.9.,andA.9.5.1.10.toSubparagraphA.9.5.1. 

asfollows: 
 

.8    evidenceoffinancialinabilitytoperformtheContractfully; 
 

.9    failuretosubmitrecorddocumentsrequiredbytheContract;or 

.10  failureoftheDesign-BuildertoperformanyotherobligationsoftheContract. 

A.9.5.2. Addto theendofSubparagraphA.9.5.2.thefollowing: 
TheOwnershallnotbedeemedindefaultbyreasonofwithholdingpaymentas 
providedforinsubparagraphA.9.5.1. 
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A.9.6.2. DeleteSubparagraphA.9.6.2.initsentiretyandreplacewiththefollowing: 
TheDesign/Buildershall,withinten(10)daysfollowingreceiptofpaymentfromthe 
Owner,paytheDesignProfessionalsandallbillsforlaborandmaterialsperformed 
andfurnishedbyothersinconnectionwiththeconstruction,furnishedandequippingof 
theimprovementsandtheperformanceofthework,andshall,ifrequested,provide 
theOwnerwithevidenceofsuchpayment.Design/Builder'sfailuretomakepayments 
withinsuchtimeshallconstituteamaterialbreachofthiscontract.  Design/Builder 
shallincludeaprovisionineachofitssubcontractsimposingthesamepayment 
obligationsonitssubcontractorsasareapplicabletotheDesign/Builder hereunder, 
andiftheOwnersorequests,shallprovidecopiesofsuchsubcontractorpaymentsto 
theOwner.  IftheDesign/Builder hasfailedtomakepaymentpromptlytothe 
Design/Builder'ssubcontractorsorformaterialsorlaborusedintheWorkforwhich 
theOwnerhasmadepaymenttotheDesign/Builder,theOwnershallbeentitledto 
withholdpaymenttotheDesign/Builderinpartorinwholetotheextentnecessaryto 
protecttheOwner. 

 
A.9.6.3. DeleteSubparagraphA.9.6.3.initsentirety. 

 
A.9.6.7. DeleteSubparagraphA.9.6.7.initsentiretyand replacewiththefollowing: 

TheDesign-Buildershall,asaconditionprecedenttoanyobligationoftheOwner 
underthisagreement,providetotheOwnerpaymentandperformancebondsinthe 
fullpenalamountoftheContractinaccordancewithTexas GovernmentCodeChapter 
2253. 

 
A.9.8.1. AddthefollowingtoSubparagraphA.9.8.1.: 

Intheeventsubstantialcompletionisnotachievedbythedesignateddate,orasit 
maybeextended,includingextensionstowhichDesign-Builderisentitleddueto 
excusabledelay,OwnershallbeentitledtodeductoutofanysumsduetoDesign- Builder 
anyorallliquidated damagesdueOwnerinaccordancewithAgreement 
BetweentheOwnerandDesign-Builder,wherethebasisofpaymentisaStipulated Sum. 

 
A.9.8.3  ModifySubparagraphA.9.8.3asfollows: 

After"theOwnershall"add"within7days". 
 

A.9.8.5. MakethefollowingchangestoSubparagraphA.9.8.5.: 
•  Aftertheword"complete"addthefollowing:"asreasonablydeterminedbythe 

Owner'' 
•  Substitutetheterm"Certificate"fortheterm"Acknowledgement" throughout 

 
A.9.8.6. DeleteSubparagraphA.9.8.6.andreplacewiththefollowing: 

RetainageisnotduetotheDesign-Builderuntil30daysafterfinalcompletionofthe 
Workassetout inParagraphA.9.10.AftertheCertificateofSubstantialCompletionis 
accepted bytheOwner,theOwnermay,initssolediscretionanduponacceptance 
andconsentofsurety,makepaymentofretainage onallorapartoftheWork accepted. 



-18  

A.9.10.1. DeleteSubparagraphA.9.10.1.initsentiretyandreplacewiththefollowing: 
WhenalloftheWorkisfinallycompletedandtheDesign-Builderisreadyforafinal 
inspectionitshallnotifytheOwnerthereofinwriting. Thereupon,theOwnershall 
within7daysmakefinalinspectionoftheWorkand,iftheWorkiscompleteinfull 
accordancewiththeDesign-BuildContract andtheDesign-BuildContracthasbeen 
fullyperformed,theOwnerwillpromptlyissue afinalCertificateforPaymentcertifying 
thattheProjectiscompleteandtheDesign-Builderisentitledtotheremainderofthe 
unpaidContractPrice,lessanyamountwithheldpursuant tothisContract. Exceptas 
otherwiseagreedinwriting,Ownerwillperformnomorethanone(1)inspectionto 
determinewhethertheWorkhasattainedFinalCompletioninaccordancewiththe Design-
BuildDocuments.  If theOwnerisunabletoissueitsfinalCertificatefor 
PaymentandisrequiredtorepeatitsfinalinspectionoftheWork,theDesign-Builder 
shallbearthecostofsuchrepeatfinalinspection(s)whichcostmaybedeductedby 
theOwnerfromtheDesign-Builder'sfinalpayment. 

 
A.9.10.4. DeleteSubparagraphA.9.10.4.initsentiretyandreplace withthefollowing: 

TheOwnershall makefinalpaymentofallsumsduetheDesign-Buildernotmorethan 
thirty(30)daysaftertheArchitect'sexecutionofafinalCertificateforPayment. 

 
A.9.11. AddnewSectionA.9.11.,asfollows: 

SectionA.9.11AUDIT. 
A.9.11.1.     Design-Builderagrees tomaintainadequatebooks,payrolls andrecords 
satisfactorytotheOwnerinconnectionwithanyandallWorkperformedhereunder. Design-
Builderagreestoretainallsuchbooks,payrollsandrecords(includingdata storedin 
computer)foraperiod ofnotlessthanthree(3) yearsaftercompletionofthe Work. 
Atallreasonabletimes,Owneranditsdulyauthorizedrepresentativesshall 
haveaccesstoallpersonnelofDesign-Builderandallsuchbooks,payrollsand 
records,andshallhavetherighttoauditsame. 

 
A.9.12. AddnewSectionA.9.12.asfollows: 

 
SectionA.9.12.ALLOCATIONOFOWNER'SADDITIONALCOSTS. 
InadditiontoanyliquidateddamagespayabletotheOwner bytheDesign-Builder,if: 
(1)theOwner isrequiredtomakemorethan1inspectionforSubstantialCompletion; (2) 
theOwnerisrequiredtomakemorethan1inspectionforFinalCompletion;or(3) the 
Workisnotsubstantiallycompletewithinsixtydaysafterthedateestablishedfor 
SubstantialCompletionintheContractDocuments; theOwnershallbeentitledto 
deductfromtheContractSumamountspaidtoanyConsultingArchitectorother 
ConsultanthiredbytheOwnerforanyadditionalinspectionsorservices. 

 
ARTICLEA.10. PROTECTIONOFPERSONSANDPROPERTY. 

 
A.10.1.1. AddthefollowingtoSubparagraphA.10.1.1.: 

Design-BuildershalldevelopasafetyprogramapplicabletotheWorktobedone, 
reviewsuchprogramwithOwnerinadvanceofbeginningtheWork,andenforcesuch 
programatall times.Further,Design-Buildershallcomplywithallapplicablelawsand 
regulationsincludingbutnotlimitedto,thestandardsandregulationspromulgatedby 
theSecretaryoflaborundertheOccupationalSafetyandHealthActof1970(OSHA) 
andanyotherlegislationenactedforthe safetyandhealthofDesign-Builder 
employees.Ownershallhavetheright,butnottheobligation,toinspectDesign- 
Builder'scompleteresponsibilityforprotectingthesafetyandhealthofItsemployees 
andsubcontractor. 
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A.10.1.2. AddnewSubparagraph10.1.2. asfollows: 
Design-Builder'semployees,agents,andsubcontractorsshallnotperformanyservice 
forOwnerwhileundertheinfluenceofalcoholoranycontrolledsubstance. Design- 
Builder,itsemployees,agents,andsubcontractorsshallnotuse,possess,distribute, 
orsellillicitorunprescribedcontrolleddrugsordrugparaphernalia, ormisuse 
legitimateprescriptiondrugswhileperformingtheWork.   Design-Builder, its 
employees,agents,andsubcontractors shallnotuse,possess,distribute,orsell 
alcoholicbeverageswhileperformingtheWork. 

 
Design-Builderhasadoptedorwilladoptitsownpolicytoassureadrugandalcohol 
freeworkplacewhileperformingtheWork. 

 
Design-Builder willremoveanyofitsemployeesfromperforming theWorkanytime 
thereissuspicionofalcoholand/ordruguse,possession,orimpairmentinvolvingsuch 
employee,andatanytimeanincidentoccurswheredrugoralcohol usecouldhave 
beenacontributingfactor. OwnerhastherighttorequireDesign-Buildertoremove 
employeesfromperformingtheWorkanytimecause existstosuspectalcoholordrug use. 
Insuchcases,Design-Builder'semployeesmayonlybeconsideredforreturn to 
workaftertheDesign-Buildercertifiesasaresultof afor-causetest,conducted immediately  
following removal that said employee was in compliance with this contract.  Design-
BuilderwillnotuseanemployeetoperformtheWorkwhoeither 
refusestotake,ortestspositivein, anyalcoholordrugtest. 

 
Design-Builderwillcomplywithallapplicablefederal,state,and localdrugandalcohol 
relatedlawsandregulations(e.g.,DepartmentofEducationandDepartment of 
Transportation regulations,DepartmentofDefenseDrug-freeWork-freeWorkforce 
Policy,Drug-FreeWorkplaceActof1988).Ownerhasalsobannedthepresenceofall 
weaponsontheProjectsite,whethertheownerthereofhasapermitforaconcealed 
weaponornot. 

 
A.10.2.6. AddthefollowingsentencetoSubparagraphA.10.2.6.: 

ThispersonshallbetheDesign-Builder'ssuperintendentunlessotherwisedesignated 
bytheDesign-BuilderinwritingtotheOwnerandArchitect. 

 
A.10.2.7. AddthefollowingclausetotheendofSubparagraphA.10.2.7.: 

...orthestructure,norshallDesign-BuildersubjectanypartoftheWorkoradjacent 
propertytostressesorpressuresthatwillendangerit. 

 
A.10.2.8.  AddnewSubparagraph10.2.8.asfollows: 

The Design/Buildershall review subcontractorsafetyprograms, procedures,and 
precautionsinconnectionwithperformanceoftheWork.    However, the 
Design/Builder'sdutiesshallnotrelieveanysubcontractor(s)oranyotherpersonor 
entity(e.g.asupplier)includinganypersonorentitywithwhomtheDesign/Builder 
doesnothaveacontractualrelationship,oftheirresponsibilityorliabilityrelativeto 
compliancewithallapplicablefederal,stateandlocallaws,rules,regulations,and 
ordinanceswhichshallincludetheobligation toprovideforthesafetyoftheir 
employees,persons,andpropertyandtheirrequirements tomaintainawork 
environmentfreeofrecognizedhazards.   Theforegoingnotwithstanding, the 
requirementsofthisparagrapharenotintendedtoimposeupontheDesign/Builder 
anyadditionalobligationsthattheDesign/Builderwouldnothaveunderanyapplicable 
stateorfederallawsincluding,butnotlimitedto,anyrules,regulations,orstatutes 
pertainingtotheOccupationalSafetyandHealthAdministration. 

 
A.10.2.9. AddnewSubparagraph10.2.9.asfollows: 

Design/Builder shallbearresponsibilityfordesignandexecutionofacceptable 
trenchingand shoring  procedures,in accordance withTexasGovernmentCode, 
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Section2166.303 andTexas Health and Safety Code,Subchapter C, Sections 
756.021,etseq. 

 
A.10.3.3. AddthefollowingtotheendofSubparagraphA.10.3.3.: 

NotwithstandinganythingtothecontrarycontainedinthisSubparagraphA.10.3.3.,the 
agreementoftheOwnertoindemnify,defendandholdharmlessthepartiesdescribed 
inthisSubparagraphshallnotextendorapplytoclaims,damages,losses,expenses 
orliabilitiesrelatedto,createdorcausedinwholeorinpartbyapartyindemnified 
hereunder;itbeingagreedandunderstood thattheOwnerandanypartyso indemnified 
shalleachbearliabilityforitsownnegligentactsoromissions,andthat suchindemnityshall 
extendonlytoliabilityforthenegligentactsandomissionsofthe Owner. 

 
A.10.5. DeleteSubparagraphA.10.5.in itsentiretyandreplacewiththefollowing: 

Ifwithoutnegligenceonthe partoftheDesign-Builder,theDesignBuilderisheldliable 
forthecostofremediation ofahazardousmaterialorsubstancesolelybyreasonof 
performingWorkasrequiredbytheDesign-BuildDocuments,totheextentpermitted 
byTexaslaw,theOwnershallindemnifytheDesign-Builderforallcostandexpense 
therebyincurred. 

 
ARTICLE A.11. INSURANCE AND BONDS. 

 
A.11  DeletetheentiretyofARTICLEA.11.INSURANCEANDBONDSandreplacewiththe following: 

 
ARTICLE A.11. INSURANCE AND BONDS. 

 
A.11.1  DESIGN-BUILDER'S INSURANCEREQUIREMENTS. The Design Buildershallpurchase 
andmaintaininsuranceassetforthinthisArticleA.11. Suchinsuranceshallbewritten 
fornotlessthanthefollowinglimitsorgreaterifrequiredbylawortheDesign-Build Documents: 

 
A.11.1.1    WORKER'SCOMPENSATION ANDEMPLOYER'SLIABILITYINSURANCE:In 

accordancewithallapplicableStateandFederallawsandendorsedspecifically to 
includeEmployer'sliability, includingoccupationaldisease,subjecttoalimitofliabilityof 
notlessthan$500,000.00andWaiverofsubrogationinfavorof  theOwner. 

 
,1Definitions. 

 
a)    CertificateofCoverage("Certificate"). Acopyofacertificateof insurance, 
acertificate of authority to self-insure issued by the 
commission,oracoverageagreement(DWC-81,owe-82,owe-83,or 
DWC-84),  showing  statutory  Workers'  Compensation  Insurance 
coveragefortheperson'sorentity'semployeesprovidingservicesonthe 
Project,forthedurationoftheProject.Otherevidenceofsuchinsurance 
asmayberequiredbyOwner. 

 
b)    Duration oftheProject.Includesthetimefromthebeginningofa 
person'sworkontheProjectuntilthecontractor's/person'sworkonthe 
ProjecthasbeencompletedandacceptedbytheOwner. 

 
c)    Persons ProvidingServices on the Project ("Subcontractor"in 
§406.096).Includesallpersonsorentitiesperformingallorpartofthe 
servicesthecontractorhasundertaken toperformontheProject, 
regardlessofwhetherthatpersoncontracteddirectlywiththecontractor 
andregardlessofwhetherthatpersonhasemployees.Thisincludes, 
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withoutlimitation, independent contractors,subcontractors,leasing 
companies,motorcarriers,owner-operators, employeesofanysuch 
entity,oremployeesofanyentitywhichfurnishespersonstoprovide 
seNicesontheProject."SeNices"include,withoutlimitation,providing, 
hauling,ordeliveringequipmentormaterials, orprovidinglabor, 
transportation,orotherseNicerelatedtoaProject. "SeNices"doesnot 
includeactivitiesunrelatedtotheProject, suchasfood/beverage 
vendors,officesupplydeliveries,anddeliveryofportabletoilets. 

 
.2  CoverageandEvidenceof Coverage. 

 
.2.1  ByDesign-Builder.TheDesign-Buildershallprovidecoverage, 
basedonproperreportingofclassificationcodesandpayrollamounts 
andfilingof  anycoverage  agreements,whichmeetsthestatutory 
requirementsofTexasLaborCode,Title5forallemployeesofthe Design-
BuilderprovidingseNiceson theProject,forthedurationofthe Project. 
TheDesign-BuildermustprovideaCertificateofCoverage and  a  copy  of  
its  insurance  Policy tothe  Owner  prior  to 
commencementofanyWorkonunderthisContract.Ifthecoverage 
periodshownontheDesign-Builder'scurrentCertificate ofCoverage 
endsduringthedurationoftheProject,theDesign-Buildermust,prior 
totheendofthecoverageperiod,fileanewCertificate ofCoverage 
andacopyofitsnewPolicyorBinderevidencingextensionofthe 
currentPolicy, withtheOwnershowingthatcoveragehasbeen extended. 

 
.2.2 ContractorsProvidingSeNices.TheDesign-Builder shall 
contractuallyrequireeachpersonwithwhomitcontractstoprovide 
seNicesonaProject,to: 

 
a)  providecoverage,basedonproperreportingofclassification 
codesandpayrollamounts andfilingofanycoverage 
agreements,whichmeetsthestatutoryrequirementsofTexas Labor 
Code,Section401.011(44)forallofitsemployees 
providingseNicesontheProject,forthedurationoftheProject; 

 
b)  providetotheDesign-Builder,priortothatpersonbeginning 
workontheProject,aCertificateOfCoverage andcopyofits 
currentinsurancePolicyshowing thatcoverageisbeingprovided 
forallemployeesofthepersonprovidingseNicesontheProject, 
forthedurationoftheProject; 

 
c)  providetheDesign-Builder,priortotheendofthecoverage 
period,anewCertificateOfCoverageandacopyofitsnew Policyor 
Binderevidencingextensionof,ifthecoverageperiod 
shownonthecurrentCertificateOfCoverageendsduringthe 
durationoftheProject; 

 
.3  TheDesign-BuildershallprovidetotheOwnerallevidenceofinsurance 
requiredabove,totheOwnerpriortocommencementofanyWork ontheProject. 

 
.4   TheDesign-Buildershallretain allrequiredcertificatesandotherevidenceof 
insurancecoverageforthedurationoftheProject andforfour(4)years thereafter. 
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.5 TheDesign-Builder shallnotifytheOwnerinwritingbycertifiedmailor 
personaldelivery,withinten(10)daysaftertheDesign-Builderkneworshould 
haveknown,ofanychangethatmaterially affectstheprovisionofcoverageof 
anyperson orentityprovidingservicesontheProject. 

 
.6  TheDesign-BuildershallpostoneachProjectsiteanotice, inthetext,form 
andmannerprescribedbytheTexasDepartmentofInsurance, Workers' 
Compensation Division,informingallpersonsprovidingservicesontheProject 
thatthey arerequiredtobecovered,andstatinghowapersonmayverify 
coverageandreportlackofcoverage. 

 
.7  TheDesign-Buildershallcontractuallyrequireeachpersonwithwhomit 
contractstoprovideservicesonaProject,to: 

 
7.1    Providecoverage,basedonproperreportingofclassificationcodes 
andpayrollamountsandfilingofanycoverageagreements, whichmeets 
thestatutoryrequirementsofTexasLaborCode 401.011(44)forallofits 
employeesprovidingservicesontheProjectforthedurationoftheProject; 

 
.7.2   ProvidetotheContractor,priortothatpersonbeginningworkonthe Project, 
acertificateofcoverageshowingthatcoverageisbeingprovided 
forallemployeesofthepersonprovidingservicesontheProjectforthe 
durationoftheProject; 

 
.7.3   ProvidetheContractor,priortotheendofthecoverageperiod,a 
newcertificateofcoverageshowingextensionofcoverage,ifthecoverage 
periodshownonthecurrentcertificateofcoverageendsduringtheduration 
oftheProject; 

 
.7.4   Obtainfromeachotherpersonwithwhomitcontracts,andprovideto 
theContractor,acertificateofcoverage,priortotheotherpersonbeginning 
workonthe Project;anda newcertificateofcoverageshowingextensionof 
coverage,priortotheendofthecoverageperiod,ifthecoverageperiod 
shownonthecurrentcertificateofcoverageendsduringthedurationofthe Project; 

 
.7.5   Retainallrequiredcertificatesofcoverageonfileforthedurationof 
theProjectandforone(1)yearthereafter; 

 
.7.6   NotifytheOwnerinwritingbycertifiedmailorpersonaldelivery, within 
ten(10)daysafterthepersonknew,orshouldhaveknown,ofany 
changethatmaterially affectstheprovisionofcoverageofanyperson 
providingservicesontheProject;and 

 
.7.7   Contractuallyrequireeachpersonwithwhomitcontractstoperform 
asrequiredbytheseSubparagraphs.7.1through.7.7,withthecertificates 
ofcoverage tobeprovidedtothepersonforwhomtheyareproviding services. 

 
.8  BysigningthiscontractorprovidingorcausingtobeprovidedaCertificate 
OfCoverage,theDesign-BuilderisrepresentingtotheOwnerthatallemployees 
oftheDesign-BuilderwhowillprovideservicesontheProjectwillbecoveredby 
Workers'CompensationcoverageforthedurationoftheProject, thatthe 
coveragewillbebasedonproperreportingofclassificationcodesandpayroll 
amounts,andthatallcoverageagreementswillbefiledwiththeappropriate 
insurancecarrieror,inthecaseofaself-insured,withthecommission'sDivision 
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ofSelf-InsuranceRegulation.Providingfalseormisleadinginformation may 
subjecttheDesign-Buildertoadministrativepenalties,criminalpenalties,civil 
penalties,orothercivilactions. 

 
.9  The Design-Builder'sfailuretocomplywithanyoftheseprovisionsisa 
breachofcontractbytheDesign-Builderwhichentitles theOwner todeclarethe 
contractvoidiftheDesign-Builderdoesnotremedythebreachwithinten(10) 
daysafterreceiptofnoticeofbreachfromtheOwner. 

 
.10Thecoveragerequirement recitedabovedoesnotapplytosoleproprietors, 
partners,andcorporateofficerswho are excludedfromcoverageinaninsurance 
policyorcertificateofauthoritytoself-insurethatisdelivered,issuedfordelivery, 
orrenewedon orafterJanuary1,1996.28TAC110.11O(i) 

 
A.11.1.2 COMMERCIALGENERALLIABILITYINSURANCE,INCLUDING PERSONALINJURY 
LIABILITY,INDEPENDENTDESIGN-BUILDER'SLIABILITY,PRODUCTS ANDCOMPLETED 
OPERATIONSANDCONTRACTUALLIABILITYcovering,butnotlimitedto,theliabilityassumed 
undertheindemnificationprovisionsofthisContract,fullyinsuringDesign-Builder's(or 
Subcontractor's)liabilityforinjurytoordeathoftheOwner'semployeesandthirdparties, 
andfordamagetopropertyofthirdparties,withacombinedbodilyinjury(including 
death)andpropertydamageminimumlimitof$500,000peroccurrence, $1,000,000 
annualaggregate.Ifcoverageiswrittenonaclaims-madebasis,coverageshallbe 
continuous(by renewal  or extendedreportingperiod) for no less than60 months following 
completionofthecontractandacceptanceofworkbytheOwner.Coverage, 
includinganyrenewals,shallhavethesameretroactivedateastheoriginal policy 
applicabletotheProject.TheOwnershallbenamed,bywayofendorsement, as 
additionalinsureds. 

 
Thegeneral liabilitypolicyshallincludecoverageextendedtoapplytocompleted operations, 
asbestoshazards(iftheprojectinvolvesworkwithasbestos),andXCU 
hazards.TheCompletedOperationscoveragemust bemaintainedforaminimumofone 
(1)yearafterfinalcompletionandacceptanceoftheWork,withevidenceofsamefiled with 
Owner.Thepolicyshallincludeanendorsementtoextendthepolicy'slimits 
specificallytotheprojectinquestion. 

 
A.11.1.3  COMPREHENSIVE AUTOMOBILELIABILITY INSURANCE(owned,non-ownedand 
hiredvehicles): Withlimitsofliabilityforbodilyinjuryofnotlessthan$250,000.00any 
oneperson,and$500,000.00anyoneoccurrence, andforpropertydamageofnotless than 
$250,000.00anyoneoccurrence. Suchcoverageshallincludeowned,hiredand non-
ownedvehicles. Policyshallbeendorsedtoincludeawaiverofsubrogationagainst 
OwnerandshallincludetheOwnerasanadditionalinsured. 

 
A.11.1.4 BUILDER'sRISKCovERAGE:Inadditiontotheinsurancedescribedabove,the Design-

Buildershallobtainatitsexpense,andmaintainthroughoutthedurationofthe Project,All-
RiskBuilder'sRiskInsurance,iftheProjectinvolvescompleteconstructionof 

anewbuilding,oranAll-RiskInstallationFloaterpolicy,iftheProjectinvolvesmaterials 
andsuppliesneededforadditionsto,orrenovationsorremodelingofanexistingbuilding. 
CoverageoneitherpolicyshallbeAll-Risk, including,butnotlimitedto,Fire,Extended 

Coverage,VandalismandMaliciousMischief,Flood(iflocatedinafloodzone)andTheft, 
inanamountequaltoonehundredpercent(100%)oftheinsurablevalueoftheProject 
fortheInstallationFloaterpolicy,andonehundredpercent(100%)ofthereplacement 

costoftheProjectfortheBuilder'sRiskpolicy.IfanInstallationFloaterpolicyisprovided, 
theOwnershallbeshownasaJointNamedInsuredwithrespecttotheProject.Ifa 

Builder'sRiskpolicyisprovided,the policyshallbewrittenonaCompletedValueForm, 
includingmaterialsdeliveredandlaborperformedfortheProject.Thispolicyshallbe 

writtenjointlyinthenamesoftheOwner,theDesign-Builder,Subcontractors,andSub- 
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Subcontractors astheirinterests mayappear. Thepolicy shallhaveendorsements as follows: 
 

.1 Thisinsurance shallbespecific astocoverage andnotcontributing insurance 
withanypermanentinsurancemaintainedontheproperty. 

 
.2 Loss,ifany,shallbeadjustedwithandmadepayabletotheOwnerastrusteefor 
theinsuredsastheirinterestsmayappear. 

.3 TherightofsubrogationunderthepolicyshallbewaivedastotheOwner. A.11.1.5.  

UMBRELLA COVERAGE. TheDesign-Builder shallobtain,payforandmaintain 
umbrella liability insurance during the Contract term, insuring Design-Builder  for an 
amountofnotlessthan$5,000,000peroccurrencecombinedlimitBodilyInjury(including death) and 
Property Damage, that follows form and applies inexcess ofthe primary 
coveragerequiredhereinabove.TheOwner,bywayofendorsement,shallbenamedas 
anadditionalinsured.  Noaggregate shallbepermitted forthistypeofcoverage. The 
policyshallprovide"dropdown"coverage whereunderlyingprimaryinsurance coverage 
limitsareinsufficientorexhausted. 

 
A.11.2.  GENERAL INSURANCE POLICY REQUIREMENTS.. 
 

A.11.2.1     Notice ofCancellation toOwner.Priortocommencing anywork, Design- 
BuildershallfurnishtoOwnerattheaddressshownbelowCertificates  ofInsuranceand 
ifrequestedbyOwneracopyoftheactualpolicies(orotherevidencedeemedsufficient 
bytheOwner)forallinsurancecoveragerequiredbythisArticleandadditionalinsurance 
calledforelsewhereintheContractDocuments,certifyingcompliance withtheminimum 
requiredcoverage.Design-Buildershallnotifythe Ownerintheeventof anynoticeof 
cancellation,non-renewal  ormaterialchangeincoverageandshallgivesuchnoticesnot 
lessthanthirty(30)dayspriortothechange,orten(10)daysnoticeforcancellationdue tonon-
paymentofpremiums,whichnoticemustbeaccompaniedbya replacement 
CertificateofInsurance.  Inaddition,allpoliciesshallbeendorsedtoprovidethatinthe 
eventofcancellation orreductionofcoverageduringthepolicyperiod,theinsurershall provide the 
Owner thirty (30) days advance written notice of such cancellation or reduction. 

 
A.11.2.2     Company Rating.Insurance shallbe carried with financially responsible 
insurancecompanies,licensedintheStateofTexas,withanA.M.BestRatingofA(-)VI 
orbetter,ifOwnerhasanyobjectiontothecoverageaffordedbyorotherprovisions  of 
theinsurancerequiredtobepurchasedandmaintainedbyDesign-Builder inaccordance 
withthisContractonthebasisofitsnotcomplyingwiththeContractDocuments,Owner 
willnotifyDesign-Builderin writingthereof.  Design-Builderwillprovideto Ownersuch 
additionalinformationinrespectofinsuranceprovidedbyhimasOwnermayreasonably request. 

 
A.11.2.3     IfDesign-Builder failstomaintain theaforementioned insurance, orfailsto secureand 
maintaintheaforementionedendorsements,theOwnermayobtainsuch insurance, 
anddeductandretaintheamount ofthepremiums forsuchinsurance from 
anysumsdueundertheagreement;however,procuringofsaidinsurancebytheOwner 
isanalternativetootherremediestheOwnermayhave,andisnottheexclusiveremedy 
forfailureofDesign-Builder tomaintainsaidinsurance orsecuresuchendorsement.  In addition 
toany otherremedies the Owner may have upon Design-Builder's failure to 
provideandmaintainanyinsuranceorpolicyendorsementstotheextentandwithinthe 
timehereinrequired,theOwnershallhavetherighttoorderDesign-Buildertostopwork hereunder, 
and/or withhold  any payment(s) which  become due, to Design-Builder hereunder 
untilDesign-Builder demonstrates compliance withtherequirements hereof. 
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Nothing hereincontainedshallbeconstruedaslimitinginanywaytheextenttowhich Design-
Buildermaybeheldresponsibleforpaymentsofdamagestopersonsorproperty 
resultingfromDesign-Builder'sperformanceoftheWorkcoveredunderthisAgreement. 

 
A.11.2.4    TheOwnerreservestherighttoreviewthe insurancerequirementssetforth 
inthisArticleduringtheeffectiveperiodoftheAgreement andtomakereasonable 
adjustmentstotheinsurancecoverageandtheirlimitswhendeemednecessaryand 
prudentbytheOwnerbaseduponchangesinstatutorylaw,courtdecisions,orthe 
claimshistoryoftheindustryaswellastheDesign-Builder. 

 
A.11.2.5. TheOwnershallbeentitled,uponrequest,andwithoutexpense,toreceive 
completecopiesofthepolicieswithallendorsementsandmaymakeanyreasonable 
requestsfordeletion,orrevisionormodificationofparticularpolicyterms,conditions, limitations, 
orexclusions,exceptwherepolicyprovisionsareestablishedbylawor 
regulationbindinguponthePartiesortheunderwriterofanyofsuchpolices. Damages 
causedbytheDesign-BuilderandnotcoveredbyinsuranceshallbepaidbytheDesign- Builder. 

 
A.11.2.6    IfanyinsurancecompanyfortheDesign-Builder,whichcompanyprovides 
insurance requiredundertheContractDocuments,becomesinsolventorbecomesthe 
subjectofanyrehabilitation,conservatorship,orliquidationorsimilarproceeding,the Design-
Buildershall procure,immediatelyuponfirstnotice of such occurrenceand without 
costtotheOwner,replacementinsurancecoveragebeforecontinuing the performance 
oftheWorkattheProject.Anyfailuretoprovidesuchreplacement 
insurancecoverageshallconstituteamaterialbreachoftheContract. 

 
A.11.2.7. EachinsurancepolicytobefurnishedbytheDesign-Buildershallincludethe 
followingrequiredprovisionswithinthe certificateofinsurance,andwithinthebodyofthe 
insurancecontractorbyendorsementtothepolicy: 

 
.1  ThattheOwnershallbenamedasanadditional insuredonallliability 
coverages. 

 
.2 Eachinsurancepolicyshallrequire thatthirty(30)dayspriortothe 
expiration,cancellation, nonrenewal oranymaterialchangeincoverage,a 
noticethereofshallbegiventoOwner bycertifiedmail.Design-Buildershall 
alsonotifyOwner,within 24hoursafterreceipt,ofanynoticeofexpiration, 
cancellation, nonrenewalormaterialchangeincoverageitreceivesfromits 
insurer. 

 
.3  Thepolicyphraseorclause"Other Insurance" shallnotapplytoOwner 
whereOwnerisanadditionalinsuredonthe policy.Theinsurancecoverage 
furnishedbyDesign-Builder asrequiredisconsideredtobeprimary 
insuranceforpurposesoftheProject andtheadditionalinsuredsnamedin 
therequiredpolicies. 

 
.4  AllprovisionsoftheContractDocumentsconcerningliability,dutyand 
standardofcare,togetherwiththeindemnificationprovision,shall,tothe maximum 
extentallowablein the insurancemarket, be underwrittenby 
contractualliabilitycoveragesufficienttoincludesuchobligationswiththe 
applicable liabilitypolicies. 

 
A.11.2.8. Concerningtheinsurancetobefurnishedby theDesign-Builder,itisa 
conditionprecedenttoacceptability that: 
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.1  Allpoliciesmustcomplywiththeapplicablerequirementsandspecial 
provisionsofthisArticle. 

 
.2  Anypolicyevidencedbyacertificateofinsuranceorsubmittedforreview 
shallnotbesubjecttolimitations, conditionsorrestrictionsdeemed 
inconsistentwiththeintentoftheinsurancerequirementssetforthherein, 
andtheOwner'sdecisionregardingwhether anypolicycontainssuch 
provisions,contrarytothisrequirement,shallbefinal. 

 
.3  Allpoliciesrequiredaretobewrittenthroughcompaniesdulyauthorized 
andapprovedtotransact thatclassofinsurance intheStateofTexasand 
thatareotherwiseacceptabletotheOwner. 

 
A.11.2.9. TheDesignBuilderagreestothefollowingspecialprovisions: 

 
.1  The Design Builderherebywaivessubrogationrightsforlossordamage 
totheextentsamearecoveredbyinsurance.Insurersshallhavenorightof 
recoveryorsubrogationagainsttheOwner,itbeingtheintentionthatthe insurance 
policiesshallprotectallparties totheContract andbeprimary 
coverageforalllossescoveredbythepolicies. Thiswaiverofsubrogation 
shallbeincluded,byendorsementorotherwise,asaprovisionofallpolicies 
requiredunderthisArticleA.11. 

 
.2 Insurance companiesissuingtheinsurancepoliciesandtheDesign- Builder 
shallhavenorecourseagainsttheOwnerforpaymentofany 
premiumsorassessmentsforanydeductibles,asallsuchpremiumsand 
deductibles are thesoleresponsibilityandriskof Design-Builder. 

 
.3 Approval, disapprovalorfailuretoactbytheOwnerregardingany 
insurancesuppliedbytheDesign-Builder(oranySubcontractors)shallnot 
relievetheDesign-Builderofanyresponsibilityorliabilityfordamageor accidents 
as set forth  in the Contract Documents. The bankruptcy, 
insolvencyordenialofliabilityoforbytheDesign-Builder's insurance 
companyshalllikewisenotexonerateorrelievetheDesign-Builderfrom liability. 

 
.4  TheOwnerreservestherighttoreviewtheinsurancerequirementsof 
thisArticleA.11duringtheeffectiveperiodofthisContractandtoadjust 
insurancecoveragesandtheirlimitswhen deemednecessaryandprudent 
bytheOwner, baseduponchangesinstatutorylaw,courtdecisionsorthe 
claimshistoryofthefieldaswellasthatoftheDesign-Builder.TheDesign- Builder 
agreestomakeanyreasonablerequestfordeletion,revisionor 
modificationofparticularpolicyterms,conditions,limitationsorexclusions 
(exceptwherepolicyprovisionsareestablishedbylaworregulationbinding 
uponeitherpartytothisContract orupontheunderwriterofanysuchpolicy 
provisions).UponrequestbytheOwner,theDesign-Buildershallexercise 
reasonableeffortstoaccomplishsuchchangesin policycoveragesand shall 
paythecostthereof. 

 
.5  Nospecialpayments shallbemadeforanyinsurancepoliciesthatthe Design-
BuilderandSubcontractorsarerequiredtocarry;allareincludedin 
theContractSum. 

 
A.11.2.10. Any insurance policies required under this Article may be written in 
combinationwithanyoftheothers,wherelegallypermitted,butnoneofthespecified 
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limitsmaybeloweredorotherwisenegativelyimpactedbydoingso,normayanyofthe 
requirementsorspecialprovisionsofthisArticlebelimitedorcircumventedbydoingso. 

 
A.11.3 BOND REQUIREMENTS. 

 
A.11.3.1 TheDesign-Builderisrequired,asaconditionprecedenttotheexecutionof 
theContract,toexecuteaPERFORMANCEBONDintheformrequiredbyTEXAS 
STATUTES,inanamountequaltoONEHUNDREDPERCENT (100%)oftheContract 
Sum(lesstheamountfordesignservicesonly). 

 
A.11.3.2 TheDesign-Builderisrequired,asaconditionprecedenttotheexecutionof 
theContract,toexecuteaPAYMENTBONDin theformrequiredbyTEXASSTATUTES, 
inanamountequaltoONEHUNDREDPERCENT(100%)ofthetotalContractSum 
(lesstheamountfordesignservicesonly)assecurity forpaymentofallpersons 
performinglaborandfurnishingmaterialsinconnectionwiththisContract.  (Bonding 
Companyistofurnishsuchforms).  AllbondsshallnametheOwnerasadditional obligee. 

 
A.11.3.3    ThePaymentandPerformanceBondshallmeetrequirementsofChapter 
2253oftheTexasGovernmentalCode. Allbondsshallbeissuedbyasuretycompany 
licensed,listedandauthorizedto issuebondsintheStateofTexasbytheTexas 
DepartmentofInsurance.ThesuretycompanymayberequiredbytheOwnertohavea 
ratingofnotlessthan"B"inthelatesteditionofBest'sInsuranceReports,Property- Casualty. 
Thesuretycompanyshallprovide,ifrequested, informationonbonding 
capacity,otherprojectsundercoverageandshallprovideprooftoestablishadequate 
financialcapacityforthisproject. 

 
A.11.3.4 Shouldthebondamountbeinexcessoftenpercent(10%)ofthesurety 
company'scapitaland surplus,thesuretycompanyissuingthe bond shallcertifythatthe 
surety companyhasacquiredreinsurance,inaformandamountacceptabletothe 
Owner,toreinsuretheportionoftheriskthatexceedstenpercent(10%)ofthesurety 
company'scapitalandsurpluswithoneormorereinsurerswhoaredulyauthorizedand admitted 
todobusinessinTexasandthatamountreinsuredbyanreinsurerdoesnot 
exceedtenpercent(10%)of thereinsurer'scapitalandsurplus. 

 
A.11.3.5    AllbondswillbereviewedbytheOwnerforcompliancewiththeContract 
Documentspriortoexecutionofthecontract. 

 
A.11.3.5 Allbondsshallbeoriginals.TheDesign-Buildershallrequire theattorney-in- 
factwhoexecutestherequiredbondsonbehalfofthesuretytoaffixtheretoacertified 
andcurrentcopyofthePower-of-Attorney.Thename,address, andtelephonenumber 
ofacontactpersonforthebondingcompanyshallbeprovided. 

 
A.11.3.6. Upontherequestinwritingofanypersonorentityappearingtobe apotential 
beneficiaryofbondscoveringpaymentofobligationsarisingunderthecontract,the Design-
Buildershallpromptlyfurnishacopyofthebondsorshallpermitacopytobe made. 

 
A.11.3.7    BondsshallbesignedbyanagentresidentintheStateofTexasandthe 
dateofthebondshallbethedateofexecutionofthecontract. Ifatanytimeduringthe 
continuanceofthecontract, thesuretyoftheDesign-Builder'sbondsfailstosatisfythe 
requirementsofSubparagraphA. 11.3.4,Ownershallhavethe righttorequireadditional 
andsufficientsuretieswhichtheDesign-Buildershallfurnishtothesatisfactionofthe 
Ownerwithinten(10)businessdaysafternoticetodoso.Indefaultthereof,theDesign- Builder 
maybesuspended,andallpaymentormoneyduetotheDesign-Builder withheld. 
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A.11.3.8    ByinclusionofthisSubparagraphA.11.3.7.intheContractDocuments,the 
suretywhichissuesthebondsisherebynotifiedthattheOwner,anditsagentsand 
employeesdonotrepresentandwillnotberesponsibleforthesurety'sinterestsduring the 
courseoftheWork. Toprotect itsinterests,thesuretyshallhave therighttoattend 
payestimatemeetings, reviewApplicationsforPaymentwhenrequestedinwritingby them, 
commentuponandmakerecommendationsregardingpayments,andinspectthe 
WorkinthepresenceoftheDesign-BuilderandtheOwner. Byprovidingthebondsfor 
theWork,thesuretyshallandherebywaivesanycauseofactionagainsttheOwnerits 
agentsandemployees,foranylosssufferedbythesuretybyreasonofoverpaymentof 
anyamountstotheDesign-Builder,unlesssuchisadirectresultofafraudulentor 
grosslynegligentactcommittedby suchparty. 

 
ARTICLE A.12  UNCOVERING AND CORRECTION OF WORK. 

 
A.12.1.2. Addnew A.12.1.2.1.toSubparagraphA.12.1.2.asfollows: 

.1   IfaportionoftheWorkhasbeencoveredandtheOwner hasspecifically 
requestedtoseesuchWork,orifanyknowndeficiencies exist,ortheContract 
Documentsspecificallyrequestinspectionpriortoitsbeingcovered,theOwnermay 
requiretoseethatWorkinwritinganditshallbeuncoveredbytheDesign-Builder.If 
theworkisnotinaccordancewiththeContractDocuments,itmustbecorrectedand 
coveredatthe expenseoftheDesign-Builder.IftheWorkisaccordingtotheContract 
Documents,thecosttorestorecoverontheWorkisatthesoleexpenseofthe Design-Builder. 

 
A.12.1.2. Addnew ClauseA.12.1.2.2.toSubparagraphA.12.1.2.asfollows: 

.2    Wheredeficienciesareobservedandnoted, inadditiontolistingintheSiteVisit 
Reports,theOwnermay,athis/herowndiscretion,institutea"NoticetoComply"form 
(NTC)citingthedeficiency.Onlyoneitempernoticewillbelistedinordertoenable 
eachindividualdeficiencytobetrackeduntilcorrected. 

 
A.12.2.2. Addnew ClauseA.12.2.2.4.toSubparagraphA.12.2.2.asfollows: 

.4    Uponrequest bytheOwnerandpriortotheexpirationofoneyearfromthedate 
ofSubstantial Completion,theDesign-Builder shallattendameetingwiththeOwnerto 
reviewthefacilityoperationsandperformance. 

 
A.12.2.6. AddnewSubparagraphA.12.2.6.asfollows: 

Design-Buildershall(i)re-executeanypartsoftheWorkthatfail toconformwiththe 
requirements ofthisAgreementthatappearintheprogressoftheWork;(ii)remedy 
anydefectsintheWorkduetofaultymaterialsorworkmanshipwhichappearwithina 
periodofone(1)yearfromSubstantial CompletionoftheWorkhereunder,orwithin 
suchlongerperiodoftimeasmaybesetforthintheDrawingsandSpecificationsor 
otherContractDocuments;and(iii)replace,repair,orrestoreany partsoftheProject 
orfurniture,fixtures,equipment,orotheritemsplacedtherein(whether byOwneror 
anyotherparty)thatareinjuredordamagedbyanysuchpartsoftheWorkthatdonot 
conformtotherequirementsofthisAgreementordefectsintheWork. 

 
A.12.2.7. AddnewSubparagraphA.12.2.7.asfollows: 

TheprovisionsofthisParagraphA.12.2applytoWorkdone bysubcontractorsofthe Design-
BuilderaswellasworkdonedirectlybyemployeesoftheDesign-Builder. ThecosttoDesign-
BuilderofperforminganyofitsobligationsunderthisClause 
A.12.2.7.totheextentnotcoveredbyinsuranceshallbebornebyDesign-Builder. 

 
A.12.2.8. AddnewSubparagraphA.12.2.8.asfollows: 

If,however,OwnerandDesign-Builderdeemitinexpedienttorequirethecorrectionof 
workdamagedasprovidedinSubparagraph12.2.6ornotdoneinaccordancewiththe 
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Contract Documents, an equitable deduction from the Contract Sum and the 
StipulatedSumshallbemadebyagreementbetweenDesign-BuilderandOwner. 
Untilsuchsettlement,OwnermaywithholdsuchsumsasOwnerdeemsjustand 
reasonablefrommoneys,ifany,dueDesign-Builder. Thesettlementshallnotbe 
unreasonablydelayedbytheOwnerandtheamountofmoneywithheldshallbebased 
onestimatedactualcostofthecorrectiontoOwner. 

 
A.12.2.9. AddnewSubparagraphA.12.2.9.asfollows: 

Design-Builder'sexpresswarrantyhereinshallbeinadditionto,andnotinlieuof,any 
otherremediesOwnermayhaveunderthisAgreement, atlaw,orinequityfor defectiveWork. 

 
ARTICLEA.13 MISCELLANEOUS PROVISIONS. 

 
A.13.1.1. DeleteSubparagraphA.13.1.1.initsentiretyandreplacewiththefollowing: 

TheContractshallbegovernedbythelawsoftheStateofTexas,withoutregardto 
choice-of-lawrulesofanyjurisdiction.TheContractisdeemedperformableentirelyin 
JimWellsCounty,Texas. Any litigationtoenforceorinterpretanytermsofthe 
Contract,oranyotherlitigationarisingoutoforasaresultoftheContractshallbe 
broughtintheState courtsofsaidcounty. 

 
A.13.1.2 AddnewSubparagraphA.13.1.2asfollows: 

ThisAgreementismadeundertheauthorityofSubchapter IofChapter271ofthe 
TexasLocalGovernmentCode.Anypartyheretothatprevailsintheadjudicationof 
anyclaimarisingunderthisAgreementshallbeentitledtorecoveritsreasonable and 
necessaryattorney'sfeesunderSection 271,159oftheTexasLocalGovernment Code.  
ExceptasprovidedinthisSubparagraph A.13.2.2,noprovisionofthis 
Agreementshallwaiveanyimmunityordefense. 

 
A.13.3.1. DeleteSubsectionA.13.3.1.initsentiretyandreplacewiththefollowing: 

Writtennoticeshallbedeemedtohavebeendulyservedifdeliveredinpersontothe 
individualora memberofthefirmorentityortoanofficerofthe corporationforwhich 
itwasintended,orifdeliveredatorsentbyregisteredorcertifiedmailreturnreceipt 
requestedorbyelectronicfacsimiletransmissiontothelastbusinessaddressknown 
tothepartygivingnotice. 

 
A.13.5.1. DeletesecondsentenceofSubparagraphA.13.5.1.initsentiretyandreplacewith following: 

The  Ownerwill contract for, independentlyof the Design-Builder,the inspection 
services,thetestingofconstructionmaterialsengineering,andtheverificationtesting 
servicesnecessaryfortheacceptanceoftheWorkbytheOwner.TheDesign-Builder 
shallgivetimelynoticetothepersonsor entitiesselectedbytheOwneroftheneedfor 
suchservices. 

 
A.13.6.1. DeleteSubparagraphA.13.6.1.in itsentiretyandreplacewithfollowing: 

Payments dueandunpaidundertheContractDocumentsshallbearinterestin 
accordancewiththeTexasPromptPaymentAct,TexasGov'tCodeChapter2251. 

A.13.7. DeleteParagraphA.13.7,includingallsubparts,initsentirety. 

A.13.8. AddnewParagraphA.13.8.,asfollows: 
13.8.1 Design-Builderagreestofurnish Ownersuchinformationasmaybeavailable 
inDesign-Builder'sfilesandrecords fortheProjectforthepurposeofaidingOwnerin 
establishingadepreciationschedulefor theProjectorsuchportionsthereofasOwner 
maydetermine. 
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ARTICLE A.14 TERMINATION ORSUSPENSION OF THE DESIGN-BUILD CONTRACT. 
 

A.14.1.3. Delete Subparagraph A.14.1.3.in its entirety and replace with following: 
If one of the reasons described in Subparagraph A.14.1.1 or A.14.1.2 exists, the Design-
Builder may, upon 7 days written notice to the Owner, terminate the Contract and recover 
from the Owner payment in an amount which would have been recoverable had the 
termination been for the Owner's convenience. 

 
A.14.2.1. Add new Clause A.14.2.1.5. to Subparagraph A.14.2.1. as follows: 

.5 or any Subcontractor becomes insolvent, enters bankruptcy, receivership or other like 
proceeding (voluntary or involuntarily,  or makes an assignment for the 
benefit of creditors, and the Design-Builder, within fifteen (15) days after receipt of notice 
from the Owner, fails to provide satisfactory evidence that the Design-Builder will either (i) 
perform the Work of such Subcontractor with the Design-Builder's own forces, in a timely 
manner, or (ii) replace the Subcontractor with another similarly qualified subcontractor who 
is ready, willing and able to do such Subcontractor's Work in a timely manner. 

 
A.14.4.3. Delete Subparagraph A.14.4.3.in its entirety and replace with following: 

In the case of such termination for the Owner's convenience, the Design-Builder shall be 
entitled to receive payment for Work executed, for profits only on that portion of the Work 
executed, and for reasonable costs of demobilization. 

 
A.15.1. Add new Paragraph A.15.1.as follows: 

The Design-Builder shall certify in writing that no materials used in the work contain lead 
or asbestos materials in them in excess of amounts allowed by Local/State standards, 
laws, codes, rules and regulations the Federal Environmental Protection Agency (EPA) 
standards and/or the Federal Occupational Safety and Health Administration (OSHA) 
standards, whichever is most restrictive. 
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